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High Court, Lagos

Defendants/Applicants

MELVILLE EKUNDAYO KUSHIKA
ROBERTS Plaintiff/Respondent

(Suit No. LD/375/65)

[High Court, Lagos : J. I. C. Taylor, C.J.; 3rd January, 1966]
Jurisdiction—Federal Commissions (Privileges and Immunities) Act, 1963—“in the 

due exercise of their duties”—-Order XXVIII High Court (Civil Procedure) Rules.

The plaintiff, following allegations made against him, which he denied, was on 
29th January, 1965, served with a notice calling upon him to retire under the 
provisions of section 9 (1) of the Pensions Act by the second, third and fourth 
defendants. The plaintiff proceeded on leave on 1st February, 1965 but in 
spite of the notice of 29th January, 1965, he was again called upon to resume 
duties as Deputy Inspector-General of Police. On 10th May, 1965 he received 
another notice from the Police Service Commission intimating the intention of 
the Commission (the last three defendants are members of the Commission) to 
retire him under section 9 (1) of the Pensions Act. The plaintiff on receipt of 
this notice protested and questioned the right of the Commission to proceed as 
suggested. The plaintiff was later served with a letter confirming his removal 
from service under section 9 (1) of the Pensions Act, and brought an action to 
declare his removal illegal. The defendants brought an application under 
Order XXVIII of the High Court (Civil Procedure) Rules for an order dismissing 
the suit “without any answer upon the questions of fact being required from the 
applicants” on three grounds :

(a) that the Court had no jurisdiction to entertain the proceedings against the 
2nd, 3rd and 4th defendants ;

(b) that the proceedings disclosed no cause of action ;

(c) that the proceedings were frivolous and amounted to an abuse of the process 
of the Court.

HELD : (i) that if the act of the Police Service Commission compelling the 
respondent to retire under section 9 (1) of the Pensions Act was an act done “in 
the due exercise of” the duties of the Commissioners as the Police Service 
Commission, the action could be maintained against them.

(17) that where an appropriate action is brought in the High Court in 
which the plaintiff averred that a report was not called from his Head of Depart­
ment or that he was not asked to reply to complaints made against him (in 
accordance with the provisions of the General Orders which govern the acts of 
the Commission) the Court would be competent to hear and determine the action.

V.

1. THE ATTORNEY-GENERAL 
OF THE FEDERATION

(a) ALHADJI SULE KATAGUM
(ft) ALHADJI YESUFU JEDA
(c) GEORGE S. SOWEMIMO
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Roberts v. Attorney-General.2

abuse of the process of the

(nV) that the Courts were bound in appropriate actions to entertain the 
complaint that the Commission did not act “in due exercise of their duties”.

(in) that the word “due” must be given a meaning equivalent to “proper , 
“correct” or some such word denoting that the Commission must act within the 
scope of the powers given to it.

(®) that a plaintiff who averred that his services were brought to an end 
not by virtue of the provisions contained in the General Orders which govern the 
acts of the Commission, but under section 9 (1) of the Pensions Act, had disclosed 
a cause of action and his claim could not be said to be frivolous or that the Courts 
could not entertain it.

Application dismissed.
Statute and Rule referred to :

Pensions Act, Cap. 147, Laws of Nigeria (1958 edition)
Order XXVIII, High Court (Civil Procedure) Rules.

Peter Thomas for the plaintiff.
K A. O. Jinadu for the defendants.

(Note : This Judgement was upheld on appeal to the Supreme Court in S.C.749/ 
1966 decided on 28-4-67).

RULING
H.r^YL0R> C-J. •—The applicants move under O.XXVIII of the 
High Court Rules and what Mr Jinadu described as the inherent 
powers of the Court for an order dismissing the suit “without any 
answer upon the questions of fact being required from the appli­
cants on the following grounds :—

(а) that the Court has no jurisdiction to entertain these 
proceedings against the 2nd, 3rd and 4thdefendants/applicants;

(б) that the proceedings disclose no cause of action against the 
defendants/applicants;

(c) that they are frivolous and an 
Court.”
The provisions of Order XXVIII are as follows :—

(1) “Where a defendant conceives that he has a good 
legal or equitable defence to the suit, so that even if the 
allegations of the plaintiff were admitted or established, 
yet the plaintiff would not be entitled to any decree against 
the defendant, he may raise this defence by a motion that 
the suit be dismissed without any answer upon questions 
of fact being required from him.”
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that

portion

“On the 26th April, 1965, the plaintiff was informed 
by the Inspector-General of Police that the Police Service 
Commission of which the 2nd, 3rd and 4th defendants

To my mind, the important words in this rule are the words, “so 
even if the allegations of the plaintiff were admitted or esta­

blished,” and the importance of them is further stressed in the 
next rule which provides that:—

(2) “For the purposes of such application, the defendant 
shall be taken as admitting the truth of the plaintiff’s 
allegation, and no evidence respecting matters of fact, and 
no discussion of questions of fact shall be allowed.”

I have underlined the words “For the purposes of such applica­
tion” and “shall be taken as admitting” to indicate the important 
matters in this rule. It is also important to bear in mind that no 
discussion of questions of fact should be allowed at the hearing. 
Now what are the facts as alleged by the plaintiff/respondent and 
which, for the purposes of this application, the respondents must 
be, or to use the words of the relevant rule “shall be taken as 
admitting the truth.” Paragraphs 1, 3 to 5, parts of 6 and the 
portion in 10 relating to the respondent’s age and 11 to 21 set out 
facts on which the respondent relies and which shall be taken as 
admitted. The most material ones however for the purposes of 
this application are, in my view, the following :—

(1) Paragraph 10 as to the age of the respondent being 48 at 
the time of this action

(2) Paragraph 11 which avers that:—
“The plaintiff following certain allegations against him 

which were at the time and still are denied by him, was 
on the 29th January, 1965 served with a notice calling 
upon him to retire under the provision of 9 (1) of the 
Pensions Act by the 2nd, 3rd and 4th defendants. A 
copy of this letter is attached and marked exhibit “A”.

Now section 9 (1) of the Pensions Act Cap. 147 is a provision 
dealing with retirement by the officer being given six months 
notice in writing. The plaintiff does not aver, nor is it alleged 
that he did retire under s. 9 (1) aforesaid. He then proceeded on 
leave on the 1st February, 1965 and the same plaintiff respondent 
who had been called on in January to retire is now called upon three 
months later to resume duties as Deputy Inspector-General of 
Police as per paragraph 13 of the Statement of Claim which states 
that:—
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are members, had ruled that on the expiration of his leave 
the plaintiff should resume duties as the Deputy Inspec­
tor-General of Police and on the 28th day of April, 1965, 
the plaintiff did so resume duties.”

(3) Paragraph 15 then avers that on the 10th May, 1965 the 
respondent was served with a notice of intention by the Police 
Service Commission to retire him under section 9 (1) of the 
Pensions Act. The respondent wrote Exhibit D in reply to this 
notice the relevant portions of which are paragraphs 7 and 8 which 
state inter alia that the exercise of the powers under s. 9 (1) of the 
Pensions Act is vested in the Federal Minister of Establishments 
and that those powers have not been delegated to the Police Service 
Commission. In replv to this, paragraph 17 of the Statement of 
Claim avers that

As a result of Exhibit D, the plaintiff was invited by 
the 2nd defendant to his office and then he (the plaintiff) 
was threatened with removal in accordance with Section 
04114 of the General Orders.”

Now, as I have said, and I repeat, all these averments shall be 
taken as admitted. General Order 04114 also deals with enforce­
ment of retirement but lays down certain conditions which must 
be complied with. Be that as it may, paragraph 21 of the State­
ment of Claim goes on to aver that on the 23rd June, 1965, the 
plaintm was served with Exhibit G confirming his removal under

i • 0 , Fusions Act, and this, the plaintiff seeks to declare 
illegal in the substantive suit.

It was submitted by Mr Jinadu that the Court has no jurisdiction 
to entertain these proceedings against those defendants who 
constitute the Police Service Commission by virtue of s. 1 of the 

ecteral Commissions (Privileges and Immunities) Act 1963 which 
provides that

No member of a Commission shall be liable to be 
sued in any Court of law for any act done or omitted to 
be done in the due exercise of his duties as such Member.”

If the act of the Police Service Commission compelling the 
respondent to retire under s. 9 (1) of the Pensions Act is an act 
lp }" a dUe exer“se of” the duties of the Commissioners as 

the Police Service Commission then without doubt this action 
cannot be maintained against them. The respondent’s contention 
and his whole case is based on allegations that the Police Service 
Commission in acting as they did were exercising powers vested
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not in them but in the Federal Ministry of Establishments. On 
the other hand Mr Jinadu’s contention is that the Police Service 
Commission regarded compulsory retirement under s. 9 (1) of the 
Pensions Act as a form of disciplinary action. I have said earlier 
that paragraph 17 of the Statement of Claim must for the purposes 
of this application be taken as admitted. It is in that paragraph 
that the Chairman of the Police Service Commission is said to 
have threatened the respondent with removal under Section 04114 
of the General Orders. As far as I am aware from a perusal of 
the General Orders, and reference has not been made by Mr 
Jinadu in his address or in his motion to any other section of the 
General Orders, this section is the relevant one dealing with the 
powers of the Commission to enforce retirement of an officer and 
it reads thus :—

“Notwithstanding the provisions of this chapter of 
the General Orders, if the Federal Public Service Com­
mission considers that it is desirable in the public interest 
that an officer should be required to retire from the service 
on grounds which cannot suitably be dealt with by the 
procedures laid down in General Orders 04107 and 
04108, it shall call for a full report from the Heads of the 
Departments in which the officer has served; and if, 
after considering that report and giving the officer an 
opportunity of submitting a reply to the complaints by 
reason of which his retirement is contemplated, the 
Commission is satisfied having regard to the conditions 
of the Service, the usefulness of the officer thereto and 
all other circumstances of the case, that it is desirable in 
the public interest so to do it may require the officer to 
retire, and the officer’s service shall accordingly termi­
nate on such date as the Commission shall specify. In 
every such case the question of Pension will be dealt with 
under the Pensions Act 1958 (Cap. 147).”

It can be seen here that provision is made to ensure that an 
officer is not dismissed or his services terminated without a report 
being submitted by the Head of Department and more important 
still without giving the officer an opportunity of being heard. 
Now supposing the Commission were to act under this Order and 
terminate the officer’s services without either calling for a full 
report from the Head of the Department or for an explanation from 
the officer, can it be said that the Commission was acting “in due 
exercise” of its duties ? Surely not. Can it be further said that, 
where an appropriate action is brought in the High Court and the 
plaintiff avers that a report was not called for from his Head of
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Department or that he was not asked to reply to the complaints 
made against him, the Courts cannot hear his complaint and 
determine whether the Commission did so act in the due exercise 
of its duties ? Again the answer to this can only be in the negative. 
Then again in Orders 04107 and 04108 which are referred to in 
Order 04114, elaborate provisions are contained therein to ensure 
that officers holding junior and senior posts in the Service are not 
dismissed without certain conditions and formalities being com­
plied with. I have no doubt that if anv of these formalities are 
not complied with, the Courts are in appropriate actions bound to 
entertain the complaint of the complainant that the Commission 
have not acted “in the due exercise of their duties.” The result 
of all. this can only mean that the word “due” must be given a 
meaning equivalent to “proper”, “correct” or some such word 
denoting that the Commission must and I repeat must act within 
the scope of the powers given to it. If it steps outside those 
powers, then again I say in an appropriate action the Court will 
assume jurisdiction. Mr Jinadu was unable to give a meaning to 
the word ‘due.” While conceding as he must that in interpreting 
an enactment it must be presumed that parliament has not used 
any word in vain, he proceeded to give or insert different words 
tor the words “in the due exercise of,” and those words were “while 
performing.” It is obvious that “while performing” also covers 
the words “in the exercise of” with the result that no meaning has 
been ascribed to the word “due.”

Bearing that interpretation in mind as well as the examples 
nave given, can it with any degree of seriousness be said that a 

plaintiff who avers that his services were brought to an end not by 
virtue of the provisions contained in the General Orders which 
govern the acts of the Commission but under s. 9 (1) of the Pensions 
Act, which provides that:—

“It shall be lawful for the Governor-General to require 
an officer to retire from the public service of the Federation 
at any time after he attains the age of forty-five subject 
to six months notice in writing of such requirement 
being given to the officer by the Governor-General.”

has disclosed no cause of action, or that his claim is frivolous or 
™at Courts cannot entertain it because the Commission has 
acted “in the due exercise” of its duties ? I think not. I am aware 
of the argument put forward by Mr Jinadu that the Commission 
in the words of paragraph 8 of the affidavit:—

“regards compulsory retirement under section 9 (1) 
of the Pensions Act as a form of disciplinary action.”
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In my view there is no merit whatsoever in this application as 
far as the Police Service Commission is concerned and I dismiss 
it. Different considerations however apply to the 1st defendant. 
Beyond the averment in paragraph 2 of the Statement of Claim 
that:—

The General Order 04114 which I have cited refers to the 
Pensions Act only for the purposes of determining the pension 
due to the officer retiring. I have been unable to find, and Mr 
Jinadu has not referred me to any provision empowering the 
Commission to use s. 9 (1) of the Pensions Act as a mode of dealing 
with or disciplining an officer. The difference between the 
provisions of s. 9 (1) and the General Orders to which I have 
made reference is really too patent to set out, but I find that I 
should in the circumstances of this application. In s. 9 (1) all that 
is required is the giving of six months notice to the officer con­
cerned, and having reached the retiring age no explanation would 
be required of him, but under the General Orders the Commission 
is obliged to comply with the formalities which I have enumerated 
and the officer is entitled to be heard. Mr Jinadu has made no 
endeavour to show me that the powers exercisable under s. 9 (1) 
of the Pensions Act can also be exercised by the Commission by 
delegation or under any provision of the law.

It is said at page 353 of the 9th Volume of the 3rd Edition of 
Halsburys Laws of England that:—

“The right of the subject to have access to the courts 
may be taken away or restricted by statute, but the 
language of any such statute will be jealously watched by 
the courts and will not be extended beyond its least 
onerous meaning unless clear words are used to satisfy 
such extension.”

as representing the“The first defendant is sued
Federal Government of Nigeria.”

there is no allegation of any step or action taken by the 1st defendant 
personally or as representing the Federal Government of Nigeria, 
and nothing has been said by Mr Peter Thomas to justify the 
1st defendant being made a party to this action. I therefore 
order that he be dismissed from the suit.

I want to make it clear that there has been no argument before 
me, nor is the motion brought on any point challenging the nature 
of the action and I am therefore not in any way deciding whether 
this is the appropriate form of action or not.
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High Court, Lagos

PetitionerSTELLA OLAYINKA DURODOLA

Respondent

MISS KUNBI OLAGBAIYE .. Intervener

(Suit No. WD/23/65)

[High Court, Lagos : J. I. C. Taylor, C.J.; 4th January, 1966]

v.
MICHAEL BABATUNDE DURODOLA

the point) that the proper
' ’ : an under­

condition

Husband and wife—dissolution of marriage—Matrimonial Causes Act 1963 
Collusion—agreement between parties to prosecute petition on certain conditions.

The petitioner prayed for dissolution of her marriage with the respondent on the 
grounds of adultery with the intervener and other women. The intervener filed 
a reply denying the alleged adultery and the respondent filed his answer also 
denying the allegations of adultery and charged the petitioner with adultery with 
several persons. He averred in respect of a paragraph of the petition which 
stated that the petition was not presented or prosecuted in collusion with the 
respondent, as follows:

“With regard to paragraph 14 of the petition he avers that the petitioner in or 
about February 1965 approached him in the presence of a friend and requested 
him to set a divorce proceeding ball rolling and that she would not oppose it 
provided that he would not allow the press to give publicity to the matter 
as she feared scandal relating to a charge of adultery”.

After the Registrar’s certificate was obtained the Petitioner filed a Summons under 
Rule 2A of the Matrimonial Causes Rules, 1957, praying that the Court do take 
into consideration the agreement or agreements made between the parties as set 
out in the supporting affidavit. The affidavit stated that the parties had met 
and the respondent agreed to withdraw his answer and cross petition if the 
petitioner did not press her claim for maintenance.

HELD : (After consideration of the few authorities on t' r .1..) 
order to make was one requiring the parties and their counsel to give 
taking that the proposals would not be implemented, and this as a 
precedent to allowing the suit to proceed.

Editor's Note : This case is reported to show what matters a Judge should examine 
and what orders he could make in a case where the parties have made agreements 
under section 4 of the Matrimonial Causes Act, 1963.

Statutes and Rules referred to :
Matrimonial Causes Act 1950.
Matrimonial Causes Act 1963.
Matrimonial Causes Rules 1957.
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prosecuted in

Cases referred to :
Head v. Cox (1964) 2 W.L.R. 358.
Nash v. Nash (1965) 2 W.L.R. 317.

A. A. Ariori for the petitioner.
J. Olu Awopeju for the respondent.

RULING
Taylor, C.J.:—On the 18th May, 1965, the petitioner filed a 

petition praying for the dissolution of her marriage to the respon­
dent on the 26th August, 1961 on the grounds of adultery with the 
Intervener and other women. In her prayer she also asks for the 
custody of the only child of the marriage, alimony pendente lite and 
maintenance for herself and the child.

A reply was filed by the Intervener on the 8th June, 1965 
denying the allegations of adultery. On the 19th June, 1965 the 
respondent filed an Answer denying the allegations of adultery and 
alleging that the petitioner has committed adultery with several 
persons. Paragraph 9 of the Answer is of particular interest in the 
matter under consideration. It reads thus:—

“With reference to paragraph 14 of the Petition he 
avers that the petitioner in or about February 1965 
approached him in the presence of a friend and requested 
him to set a divorce proceeding ball rolling and that 
she would not oppose it provided that he would not 
allow the press to give publicity to the matter as she 
feared scandal relating to a charge of adultery.”

Now this paragraph is in answer to paragraph 14 of the Petition 
which reads thus:

“That this petition is not presented or 
collusion with the respondent.”

This paragraph, i.e. 14, is not specifically admitted or denied in 
the Answer, and paragraph 9 quoted above is the only answer made 
to paragraph 14 of the petition.

The respondent in his cross petition also prays for a dissolution 
of the said marriage on the ground of adultery committed by the 
petitioner. He also asks for the custody of the child of the marriage.

After the Registrar’s certificate was obtained, the Petitioner 
filed a Summons on the 8th December, 1964, under Rule 2A of the 
Matrimonial Causes Rules 1957, praying that the Court do take 
into consideration the agreement or arrangements made between
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Pe!’^oner and the respondent as set out in the accompanying 
affidavit. Now the affidavit was sworn to, not by the petitioner 
herself but by learned Counsel representing her. I am of the view 
t at the material portions of this affidavit are matters which should 

ave been sworn to by the petitioner herself and not by learned 
Counsel representing her. In this respect I refer particularly to 
paragraphs 7, 10, 11 and 12 of the said affidavit in which denials 
are made in respect of allegations of adultery levelled against the 
pei loner by the respondent and said to have been committed in 
Ghana and the United Kingdom. Be that as it may, the affidavit 
s es in paragraphs 13, 14 and 15 that the parties had met and the 
■f Sfk°n enJ.agreed to withdraw his Answer and the cross petition 
’ u Petitioner did not press her claim for maintenance. As a 

u of the meetings the following four points were formally 
agreed upon& ■

(i) The claim for maintenance for the petitioner should stand 
adjourned generally.

(u) Custody of the child to be given to the petitioner and an 
award made for the child’s maintenance.

(hi) Arrangements to be made for the child’s education and 
this to be agreed upon by the parties, and

(m) The Answer and cross petition are to be withdrawn.

to ?Uring t^le hearing of this application, my attention was drawn 
n- C rSeS som® imP°rtance on this newly trodden field of the

Ma,rim"”“1 Causes Act of 1963

S'. 358 *• f“K s'“d
Judge then goes on to state three matters to which a 

at tbp c min sh°uld be devoted in the consideration of this matter, 
him tn k 6 jme maklPS *t quite clear that this was no attempt by 
which ch ym°kVn Wlt^ completeness or precision the principles 
which should be examined. The three matters are these

. L yhlther th.e agreement was likely to lead to a result con­
trary to the justice of the case.

2. Whether any children of the family might be prejudiced 
by implementing the agreement.

3. Whether the parties had treated the Court with complete 
and unreserved candour.
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[uote from 
I inter alia

The other case to which my attention was drawn is the case of 
Nash v. Nash 1965 2 W.L.R. 317, and in this respect I qi 
the Judgement of Scarman J. at page 321 where he said 
that:—

“The application cannot achieve its purpose of saving 
time and expense unless parties treat the Court with the 
‘complete and unreserved candour’ of which Wrangham 
J. speaks in Head v. Cox. The evidence in support 
must not only be true as far as it goes ; it must reveal all 
that is known upon the following topics : (1) the agree­
ment or arrangement, and its intended consequences for 
the parties, (2) the financial circumstances of husband, 
wife and children, in sufficient detail to enable the Court 
to form a view as to the reasonableness of the provision 
made for them, (3) the nature of the suit, an assessment 
of the strength of the parties’ respective cases and avail­
able defences.”

From the report of the case of Head v. Cox to which I have 
already made reference all the parties were represented in the 
agreement and in this I include Counsel for the party cited. In the 
matter before me the intervener has not been made a party and 
consequently no appearance is made on her behalf. That however 
presents little or no difficulty for what I am most concerned with 
is whether I can say, in the words of Wrangham J. that the parties 
have treated the Court with complete and unreserved candour. 
In paragraph 10 of the petition filed on the 18th May, 1965 the 
petitioner alleges that the respondent has committed adultery 
with the intervener as a result of which the latter was pregnant for 
the respondent. In a reply filed by the intervener on the 8th June, 
1965, she stated in paragraphs 3 and 4 of her answer as follows :—

“3. That paragraph 10 of the said petition is not only 
untrue but is embarrassing, scandalous and defamatory 
and that she would contend at the trial of the Suit that 
the said paragraph be struck out.”

4. That the intervener (falsely and wrongly so called) avers 
that she has never at any time had any improper or adul­
terous association with the respondent herein and roundly 
denies the charge of adultery made against her in the 
aforesaid paragraph 10 of the petition.”

A few days after this, the respondent filed his answer and cross 
petition and stoutly denies paragraph 10 of the petition. He has 
filed no discretion statement and does not seek the exercise by the
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court of its discretion in his favour. Now some six months after 
this an agreement is reached and in the motion and affidavit filed, 
the petitioner alleges that the intervener has delivered the child 
refcrred t0 'n Para£raph 10 °f the petition then en ventre sa mere ; 
and that the respondent bore the medical expenses in respect 
thereof. The respondent has filed no counter affidavit or affidavit 
in support nor has his counsel in any way made any admission in 
respect of these allegations, and finally I have no statement from 
i1S °,urise, ,or affidavit from him that his allegation of adultery 
evelled at his wife, whom he described in his Answer in these 
strong words as someone :—

who is more obsessed with the gratifi­
cation of her sensual and sexual lust in a most promiscuous 
and unbashful manner.”

is mere fiction and untrue. If there is any basis for its truth and 
n *5 were Pr°ved at the hearing then of course the failure of the 
to he^petT & 3 ^’scre^on statement may very well spell doom

I am very far from satisfied that the parties to this petition have 
ran ln any way with the Court on the affidavits and pleadings 

mptrkme' I a>m n.°t satisfied that the justice of the case will be 
ennrcA^ Ascribing my approval to this agreement. The 
v . S °Pen,t0 a Court in such circumstances are set out in Nash v. 
Nash ^suPra) at page 321 in these words

k The purpose of the rule is to save time and expense 
y enabling parties to obtain a ruling before trial. Such 

applications are no substitute for trial: they leave 
undiminished the trial judge’s duty of inquiry, they do 
not in any way fetter his discretion. Nevertheless, 
uP°n such an application, the court possesses consider­
able powers: it may, inter alia :

(1) dismiss the petition, if of the opinion that there 
has already occurred, in the suit, collusion causing an

irremediable perversion of the course of justice” :
(2) require the discharge of the agreement or an 

undertaking that the proposals will not be implemented 
as a condition of allowing the suit to proceed :

. (3) approve the agreement or arrangement and 
give consequential directions as to the conduct of the 
suit:
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are shortly set out at pages 358-359

(4) adjourn the application to the trial judge:
or

(5) simply make no order upon the application.”
After a full consideration I am of the view that the most appro­

priate order to make is the second of the five just stated and I call 
on the parties and their Counsel to give an undertaking that the 
proposals will not be implemented and this as a condition precedent 
to allowing the suit to proceed.

Ariori on behalf of the Petitioner: I hereby give my undertaking 
that the Agreement will be discharged.

Awopeju: I give an undertaking that the Agreement will be 
discharged.

Court : On this condition I order the Petition to proceed to 
hearing and will fix a hearing date for it.

Ariori says the Petitioner is now in France on a Study Course 
and will be there for 2 years. Would like a date for mention in 
May.

Court : Petition is fixed for hearing on 28th July, 1966.
“The wife petitioned for divorce on the ground of 

cruelty. By his Answer, the husband denied the allega­
tion, cross-charged the wife with cruelty and adultery 
with the party cited and prayed for divorce in the exercise 
of the Court’s discretion in respect of adultery admitted 
by him. The wife denied both cruelty and adultery, the 
party cited denying the adultery alleged against him. 
Before the hearing of the suit began it was compromised 
by a collusive agreement made between Counsel represent­
ing the parties.”

The facts of the agreement 
as follows:—

“By that agreement, the wife and the husband each 
abandoned a charge of cruelty alleged against the other; 
the husband abandoned a charge of adultery against the 
wife and the party cited; the husband consented to the 
wife proceeding on an undefended basis by amending her 
petition to allege adultery between him and an unnamed 
woman as disclosed in his discretion statement, the wife 
undertook to apply for her claim to maintenance to be 
dismissed: the husband having abandoned his prayer 
for relief in the suit, also undertook to abandon all claim
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to an interest in the matrimonial home and agreed to 
pay the wife’s costs and a specified sum in respect of the 
costs of the party cited, who was to be dismissed from the 
suit.”

In delivering his Judgement Wrangham J. said inter alia at page 
360 of the report:—

“I was told that this is the first case in which the 
question has arisen in this form and that, therefore, no 
guidance could be found for me upon the question what 
principles should be applied in considering how the 
discretion of the court should be exercised.”
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High Court, Lagos

Plaintiffs

v.

Defendants

1. SIMBIATU ATINUKE
2. TAORIDI AYINLA
3. SIDIKATU ABENI
4. MUNIRU ATANDA
5. FATAI BABATUNDE OSHODI

as against the

1. YISA BOLAJI OSHODI
2. SADATU OSHODI
3. SULEMONU AKANBI OSHODI

(Trustees/Executors of the Estate of 
Lawani Folami Oshodi (Dcd.))

JUDGEMENT
Sowemimo, J.:—In this suit the plaintiffs claim 

defendants, three reliefs :—
(1) an account of all the rents accruing from all the houses 

and landed properties, left under the Last Will and Testament 
of one Lawani Folami Oshodi (Dcd.).

(Suit No. LD/237/65)

[High Court, Lagos : G. S. Sowemimo, J.; 1st February, 1966]
Will—construction of will—survivorship.

The deceased made a will in the following terms :
“ The remaining two parts (that is to say two-thirds) to be withdrawn and 

distributed in equal shares among my children namely: Abdulai, Amodu 
Tijani, Yesufu Ishola, Sabitiyu, Abusatu, Sadatu, Sabalemotu, Sulaiman 
Akanbi and Braimoh Babatunde”

Of the nine children five died after the death of the deceased and the question to be 
decided was whether the bequest of two-thirds of the rents which were to be 
collected from the properties mentioned were to be shared among the remaining 
four children, or, as the plaintiffs contended, among the remaining children 
as well as the children of the five deceased children.

HELD : that the bequest as regards the two-thirds was to be shared equally ; 
the testator himself created a common interest and the question of legal survivor­
ship did not arise. The share of an individual would devolve on his death as 
part of his estate.

Ibobi (holding D. Balogun's brief) for the plaintiffs.
Mrs Williams for the defendants.
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“At the end of one year after my death and at the end 
of every succeeding year I authorise my Trustees to 
divide into three equal parts the income accruing from 
rents collected and deposited in the Bank; one part 
(that is to say “one third”) to be retained in the said Bank. 
And out of it to carry out any necessary repairs to the 
said properties; to pay water and improvement rate ; 
to pay rents on leasehold propertv as they become due ; 
to pay farm labourers; to render some financial assistance 
to any member of my family whenever an occasion to 
do so shall arise (that is to say if there shall be any funeral 
or Marriage Ceremonies to be performed) and my said 
Trustees shall be the sole judges of what occasion deserves 
such financial assistance and what sum of money to be 
given as an assistance.............. ”

Atinuke and Ors. d. Oshodi and Ors. Sowemimo, jf.

(2) the distribution of the assets among the plaintiffs and 
other children and grandchildren of the said Lawani Folami 
Oshodi (Dcd.) and payment over what is found due to the 
plaintiffs.

It is the contention of the plaintiffs, that they, being grand­
children, are entitled to that portion of the share of the beques 
which was made to their parents, by their grandfather. Ine 
defendants on the other hand, who were appointed Trustees 
some time in 1959, contended :—

“The defendants will rely“The defendants will rely at the trial of this action 
on the legal doctrine of survivorship.”

The portion of the Will which was the matter of legal argument 
and construction, reads as follows. Apart from the portion 
quoted in paragraph 5 of the Statement of Claim the following 
portions are also material:—

The plaintiffs are the grandchildren of the deceased, the 
of whose will was tendered by consent of both parties as Exhibi 
“A”. The parties agreed, without calling evidence, that the issue 
to be determined is a question of construction of the Will. An 
other words a matter of law.

(3) an impounding order against what is found due to the 
defendants.
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which is the subject matter of this case I

The defendants admit that out of the 9 children left by the Testator, 
five have died after the deceased and four only remain.

What, therefore, is to be decided is whether the bequest of 
two-thirds of the rents which are to be collected from the properties 
mentioned, are to be shared either by the four remaining children 
or as the plaintiffs contend, by the four remaining children as 
well as the grandchildren of the five deceased children.

The law as to the construction of wills is well set out by Ker on 
Wills, Probate and Administration, and I refer to this relevant 
portion on page 187 :—

“When a gift is given to several people it must be 
decided first whether the testator intended them to 
enjoy it concurrently or in succession. But, assuming 
that this has been done, and that their interests are 
concurrent we must consider the two types of concurrent 
interest now recognised by the law. There are joint 
interests and interests in common. Where they are joint 
each beneficiary has a right to the entire gift; where they 
are in common each has only a share of the gift and no 
more. The distinction at first may seem unnecessary 
because if a donee of a joint gift wants to take out his 
interest he can and must “sever” the gift, that is turn it 
into a gift in common and then take his share ; so that as 
far as enjoyment is concerned there has to be a dividing 
up some time. But the important difference between 
them is this. If a joint tenant dies without severing his 
interest the latter passes automatically to the surviving 
joint tenant or tenants. This is never the case with an 
interest in common ; each donee’s share will devolve on his 
death as part of his estate.”

It has been indicated in that portion of the Will which I have 
referred to that the bequest as regards the two-thirds was to be 
shared equally, in other words the Testator himself created a

And the relevant one
quote :—

“The remaining two parts (that is to say two-thirds) 
to be withdrawn and distributed in equal shares among 
my children namely :—Abudulai, Amodu Tijani, Yesufu 
Ishola, Sabitiyu, Abusatu, Sadatu, Sabalemotu, 
Sulaiman Akanbi and Braimoh Babatunde.”
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Common Interest and the question of legal survivorship does not 
arise at all. The share of a particular individual will devolve on 
his death as part of his estate.

my construction of the law is right then the Plaintiffs are 
entitled to succeed on the 1st and 2nd reliefs they sought. An 
account must be filed within one month from the time probate was 
o tamed, that is the 27th March, 1932 up to date showing all the 
rents collected in respect of properties named in the Will. The 

j be given leave to falsify and surcharge such accounts 
within 14 days after filing and service on them. After both parties 
are satisfied as regards the account filed the case should be listed 
oetore the Court for a final order on the 28th February, 1966.

With regards to the third relief, which asks for an impounding 
r er against what is due to the Defendants, I do not see how I can 

e an order for such a relief except of course where it is shown 
that they are not entitled to any share whatsoever.

'n the.meantime not award costs, until this case comes 
d “nslderation on the 28th February, 1966. I shall ask 

a f fobate Registrar be served with a copy of this Judgement 
° C ■ j ,UP whether any administration account has been 

in thiT Provided by Rules of Court, since the grant of the Probate,
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High Court, Lagos

order—

an o

DAISY M. NORMAN-WILLIAMS ..
CHARLES MODUPE NORMAN-WILLIAMS 
YINKA COKER ..

Petitioner

Respondent

.. Woman Cited

(Suit No. WD/37/62)

[High Court, Lagos : G. S. Sowemimo, J. ; 7th February, 1966]
Husband and wife—Judicial separation—Setting aside of order obtained against 

a party in his absence—Re-hearing distinguished from reversal of an order— 
Extension of time for doing an act.

The application was made as a result of a petition brought by the respondent for 
judicial separation. The applicant’s solicitor filed the necessary papers in 
answer to the petition. It was discovered that the proper procedure had not 
been followed and that it was necessary that an extension of time would have 
to be asked for to enable the respondent to perfect the condition precedent to 
entering an appearance and filing an answer to the petition. Before this could 
be done the respondent’s solicitor took ill and had to leave Nigeria. The 
respondent himself was posted to Brazzaville outside Nigeria. When the 
petition came up for hearing it was treated as an undefended cause, and evidence 
was taken in the absence of the respondent, judicial separation was granted and, 
an alimony of ^166-13s-4d a month awarded in favour of the petitioner.

The respondent thereupon applied by motion under Order XL rule 5 for 
order setting aside the judgement obtained against him in his absence.

HELD : (i) That a re-hearing must be distinguished from a reversal of an order 
for a decree of judicial separation ; that it would be wrong for a Judge who has 
decreed judicial separation to sit on the case again and order a reversal of his 
order. In doing so he would be sitting on appeal over his judgement.

(n) A Court may order a re-hearing of a matter provided for by the Rules 
of Court, but it would be wrong for it to order a reversal of its own order when 
no special or specific order or rule has made provision therefor.

(tu) That by virtue of Order XI rule 3 of the High Court Rules, the 
Court had power to extend the period for the acceptance of application in the 
case as also of granting an application for a re-hearing of the matter.

Extension for 14 days notice under Order XXXVI granted.
Statute and Rides referred to :

High Court of Lagos Act, Cap.
Matrimonial Causes Rules 1957.
High Court of Lagos (Civil Procedure) Rules.

Case referred to :
Oram v. Oram (1923) 39 Times Law Report 332.

D. Coker for the respondent/applicant.
Okafor for the petitioner/respondent.
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RULING
Sowemimo, J.—This is a motion which came for hearing 

on the 10th January and was further adjourned for argument and 
affidavit by the leading Counsel for the applicant, Chief Moore, 
for the 31st January.

This motion was supposed to have been brought under Order 
XL rule 5 of the High Court of Lagos Rules and which provides 
as follows:—

“Any Judgement obtained against any party in the 
absence of such party may on sufficient cause shown, be 
set aside by the Court upon such terms as may seem fit.

The application in this cause was as a result of a petition brought 
by the Respondent for a Judicial Separation. The applicant 
obtained the services of Chief Moore as his Solicitor and filed 
the necessary papers in answer to the petition of the applicant for 
judicial separation. It was however discovered that the proper 
procedure had not been followed and it was necessary that an 
extension of time would have to be asked for to enable perfection 
of the condition precedent to the entering of an appearance and 
filing of answer to the petition for judicial separation. By the 
time such action could be taken Chief Moore had sworn to an 
affidavit that he was ill and had to leave Nigeria. The respondent 
who is the applicant in this case was also posted to Brazzaville.

The result was that when this case came up for hearing Mr 
David who held Chief Moore’s brief for the respondent found 
himself in a difficult position with the papers not having been 
properly filed and therefore had no locus standi in the case. He 
had to ask leave to withdraw his representation of the respondent/ 
applicant in the case. The case was treated, therefore, as being 
undefended. I heard the petition in the absence of the respondent, 
granted the judicial separation asked for and ordered that alimony 
of ^166-13i-4rf per month be paid to the respondent in this case.

I have since discovered on reading the file in this case that an 
appeal was lodged against my judgement to the Supreme Court 
but the respondent and his Counsel did not put in an appearance 
when the appeal came up for hearing and so it was struck out. 
There was no doubt that the respondent would have been advised 
that an appeal was not the proper procedure, but a re-hearing of 
the matter since his own side of the case had not been put before 
the Court.
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Section 16 of the High Court of Lagos Act provides as follows :—
“The jurisdiction of the High Court in Probate, 

Divorce and in Matrimonial causes and proceeding may 
subject to the provisions of this Ordinance and in parti­
cular of section 27, and to Rules of Court, be exercised 
by the Court in conformity with the law in practice for 
the time being in force in England.”

It was on this ground that Mr Okafor who appeared for the 
respondent in this application objected to the application in the 
prayer, and referred me to the provision of Rule 42 (1) of the 
Matrimonial Causes Rules 1957. This particular rule deals with 
the reversal of judicial separation. It is therein provided that 
where a reversal is sought for, the procedure as shown on page 749 
of the 9th Edition of Rayden on Divorce should be followed, that 
is to say a petition would have to be filed by the person seeking the 
reversal of the order accompanied by a form of acknowledgement 
of service and this must be served in the same manner as the 
previous petition for a judicial separation. It is Mr Okafor’s 
contention, therefore, that filing of a motion is a wrong procedure 
in this case. Mr David on the other hand submitted that a Motion 
could be filed in such circumstances and referred to the decision 
of Oram v. Oram (1923) 39 Times Law Report p.332 in which it 
was held that the Court had power to discharge the decree of 
judicial separation in such a case and this was done on motion. 
The peculiar fact in that case as shown in the report was that this 
had occurred before the Matrimonial Causes Act 1957 came into 
effect and that Mr Justice Hill, as he then was, stated inter alia

“that no procedure had been laid for the reversal or 
discharge of a decree for judicial separation.”

In that case the woman who had obtained the decree had for good 
reasons decided to go and live with the husband again and if no 
reversal had been given it was automatic as it was indicated in that 
judgement that by the acts of the parties they had resumed co­
habitation. The decision in that case does not, therefore, set out 
that a motion can be filed for the reversal of a decree of judicial 
separation.

On the other hand, however, there is Order 36 of the Matrimo­
nial Causes Rules 1957 which provides inter alia as follows :—

“An application for re-hearing of a cause heard by a 
Judge alone where no error of the Court at the hearing 
is alleged shall be made to a Divisional Court of the



r
22 Norman-Williams v. Norman-Williams. Sowemimo, J.

Probate, Divorce and Admiralty Division. The applica­
tion shall be by notice of Motion stating the grounds on 
which it is based and the notice shall be filed in the 
i t™?6 R^istrY and served upon the opposite parties 
(whether they have appeared or not). Within 6 weeks 
a ter judgement the notice shall be a 14 days notice and 
may be amended at any time by leave of the'Judge.”

a re-hSA^;y opinion°n consideration of Order 36 and Order 41 that 
the derrPin^ d'sdnguished from a reversal of an order for
excent fnr °PUdlCiaJ ,seParation- It would be wrong I presume, 
senaratinn °tUrt °[^PPea'> for a Judge who has decreed judicial 
because it ° S' u1* tbe Case a8a’n and order a reversal of his order, 
would He citt-°U aPPear t0 me that in such circumstances he 
mv resnectfi app5 a on his own judgement. It is, therefore
Court of T °^inion tl}at whereas under Section 16 of the High 
36 and 4.1 ^s ^ct consideration would have to be given to Orders 
must he the Matnmonial Ca“ses rules of 1957 distinction
exercise • wk 6 in °I different jurisdiction a Court may 
order a rp-hL1-638 r 15 my °Pinion that a Court of Justice may 
but it would k*ng °fa I?atter if provided for by the Rules of Court, 
order when no Wro?^ ^or .ti)e Court to order a reversal of his own 
given by law SUCb Specia or sPecific order or rules had been

^orW^„f.S K: 
1957 it was nrn’vi Jni?rC^er t’ae Matrimonial Causes Rules 
within 14 davs jtbat notice for re-hearing should be given 

heard not having «*•"

for eSns^onrfdm^^RuleT °f L<tg°S RuleS’ however’ Provides 
uiiiic. i\uie j provides :—

befr31'en5'°nrt n?ay as .°ften as it thinks fit and either 
these R, i 3 er lbe expiration of the time appointed by 
Court evt F by ?ny Judgement, order or rule of the 
taking any proceeding0 ”rn f°r d°ing

La2os^AcfV f°n '^'P^ed Section 16 of the High Court of 
the Hicrh Cn on erred jurisdiction on Matrimonial Causes on

g urt and further had provided that conformity with
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the law and practice for the time being in force in England shall 
be followed in Nigeria. There is, however, this qualification 
which is to the effect that the conformity would be subject to the 
Rules of Court in Nigeria.

If my interpretation of the law is correct I see that by virtue of 
Order XI, rule 3 this Court has the power to extend the period for 
the acceptance of application in this case and also of granting an 
application for re-hearing of the matter.

The matter for extension was not raised by Counsel for the 
respondent but I think it is only proper in this case that if this 
application is to be treated under Order 36 of the Matrimonial 
Causes Act 1957, then the question of computation of time would 
have to be considered. I therefore grant the extension for 14 days 
notice given in Order 36 and order that the application for the 
re-hearing of this matter as applied for be granted.

The re-hearing of this petition would be fixed, subject to the 
convenience of Counsel for the 8th March, 1966 in order that the 
necessary applications may be made for the entry of appearance, 
filing of answer and the issue of the Registrar’s Certificate so that 
the hearing of the case may be expedited.

I will set aside the grant of allowance of ,£166-13s-4</ per month 
as ordered by me until a disposition of this matter by the 8th March.

I do not think any undue hardship would be brought on the 
respondent in this case since the order for payment of maintenance 
or permanent alimony was made on the 11th May, 1964 and if 
these amounts had been paid as ordered a delay of one month 
would not make much difference in this case.

I will make no award of costs on the application before me.

The petition is here re-listed and subject to my observations 
fixed for hearing on the 8th March, 1966.
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