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PREFACE

R. S. B.

v

I am grateful to Dr. R.J.P. Parkers, formerly Ag. Head, Depart 
ment of Political Science, University of Jos, for generous help and 
criticism of various essays.

In this short book of essay form on constitutional law of Nigeria, 
I hope to provide students with the explanation of fundamental 
constitutional principles as enshrined in the Constitution of Nigeria, 
1979. I have dealt with constitutional principles both from 
jurisprudential point of view and from the functional aspect as they 
are practised in running the govenment. Constitution is a vast sub
ject but it has some very distinct principles. It is these principles 
that are the subject matter of this book. I think that these explana 
tions of constitutional principles will help the students of constitu
tional law to get a handle on the subject.

There are a few textbooks on the constitutional Law of Nigeria to 
acquaint the students with the Constitution of Nigeria but this pre
sent text will serve as a supplement to their knowledge in the 
theoretical aspect of the constitutional law. Most of these essays 
have already been published in law journals and their reproduction 
in the book form is made for easy access to the students.

These essays were written before the military take over on 
December 31, 1983. Most of the provisions of the Constitution of 
Nigeria, 1979 have since been suspended. The Constitution provi
sions dealt with here may not be strictly applicable in the present 
system of decrees and edicts, but the jurisprudential aspect of con 
stitutional principles dealt in the book will always be useful foi 
understanding of the working of government. For example, the 
rule of law i§ a principle that no government can ignore because it 
is through the rule of law governments establish social wellbeing 
for the society as a whole. Similarly directive principles of state 
policy, whether written or unwritten, always form the basis of 
public policy of government. The independence of judiciary is 
necessary to establish rule of law irrespective of any type of 
government. Federal structure of Nigeria is still the same as before 
the change over to military rule though the exigencies of time 
have brought changes in the power structure ot tne government. 
Similarly the doctrine of separation of powers has been taken out 
of its doctrinainare mould to suit the needs of the working of the 
government.
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FEDERAL STRUCTURE OF THE CONSTITUTION 
OF NIGERIA

For forms of government let fools contest. 
That which is best administered is best.

Pope

[A /I AN is a political animal, said Aristole. As such his main con- 
IIVI cern is with the creation of order in society. Through interac
tions and associations with his fellow men in various types of social 
activities, there are formed certain patterns of behaviour that are 
essential for life in a highly organised society. These formal pat
terns of co-operation and interaction establish a form of order that 
society requires to create legal and political order. In the words of 
Barth:

The concept of order can be used in a variety of ways to achieve 
different goals, to relate to different human activities. But all forms 
of order have certain elements in common that are used for struc
turing different types of societies. These elements are unity and 
consensus, sanctions in the broad sense of the term, and authority 
and its hierarchy.2 The interaction of these elements vary different
ly in different forms of political structures and each form finds its 
own justification and legitimation. For example, federalism finds its 
justification in that it brings people of a state directly in touch with 
the government by allowing regions with diverse cultural, religious, 
and ethnic groups voluntarily to form a government to act upon 
their general problems. As Awa states:

There can hardly be any doubt thatall social structures, large 
and small, permanent or transitory, have^.. some kind of 
order. Wherever life has meaning, a society is founded among 
men. The realisation and fulfilment of meaning exceeds purely 
subjective and personal limits; it affects and involves one's 
fellow man. And since it is a society contructive force it 
necessarily institutes an order... All public and private 
associations, regardless of the purpose for which they may 
have been established, find an order suitable to their interests 
and intentions.1

Hans Barth. The Idea of Order: Contribution to a Philosophy of Politics, 
trans, by E.W. Hankamer and W.M. Nowell (Dordrecht: Reidel. 1960) p. 173

R. Young, American Law and Politics: The Creation of Public Order (New 
York: Harper & Row, 1967).
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Going back to the ancient Greek tradition of the league of city- 
states, one finds the idea of some sort of federation. In the seven
teenth century one finds the Dutch Confederacy. The idea re- 
emerged with great vitality in the American Constitution of 1787, 
though in a far more centralised form, characterised by the 
Federalist Papers as a mixture of federal and national government. 
The United States is to be credited with first developing the 
modern concept of a federal form of government. This new form of 
federalism has found many imitators and admirers.

E.O. Awa, Issues in Federalism (Benin City: Ethiope Publishing Cor
poration, 1976) p. 109

4. W.H. Riker, Federalism: Origin, Operation, and Significance (Boston: Little
Brown, 1964)^.2

Federalism is a political system that divides power between the 
central government, which in certain matters is independent of the 
regional or state governments and has authority over the entire 
country, and a series of state or regional governments with certain 
areas of independence from the central government and which col
lectively cover the entire territory. In a true federal system of the 
two levels of government that rule the same land and people, each 
level has atleast one area of action in which it is theoretically 
autonomous and enjoys a guarantee, usually constitutionally, of 

that autonomy.5 It provides for a common government for com
mon purposes, generally called the federal or central or national

In all federations, a sense of individuality and separateness 
flows mainly from the cultural matters (language, religion, etc ) 
and those constitute the principal reasons Tor a desire on the 
part of the units to be organised into a federal and not a unitary 
system of government.3

The alternative in many cases, would be a national unity by force 
of arms, if it comes at all. Thus in the creation of political order, the 
methods vary and the functions of government are carried out by a 
variety of political forms. One finds that everywhere different types 
of political structures are, thus, framed out of the elements stated 
above on some offered justification. Well over half the human mass 
of the world today lives under governments that with some 
justification, however slight, describe themselves as federalism.4 
Yet though the institution may thrive and more federal systems be 
added to the number every decade, the definition of federalism 
continues to be a matter of controversy.
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Federalism is a dividing of powers spatially as well as functional
ly. The legal relationship between the states themselves and the 
federal government is prescribed in the Constitution, though the

The Constitution of Nigeria establishes a federal system of 
government. The very first three sections, section 1, section 2, sec
tion 3 of the Constitution of Nigeria declare that Nigeria shall be a 
Federal Republic and consist of neneteen states. Therefore, 
"states” as such are constitutionally recognised units and are not 
mere convenient administrative divisions. Nor is the Nigerian 
federation a league of states, united in a loose relationship: nor are 
the agencies of the federation driving power from it. There is no 
formal surrender of state rights and no formal grant of constitu
tional rights by the federation to the states as in the case of U.S.A. 
The federation is not a federation of enumerated powers, granted 
by the states, nor are the states in Nigeria creations of the federa
tion. The states are created by an Act in 1976 and recognised as 
such by the Constitution. The Constitution of Nigeria contains the 
constitution both of the federation and of the states,, comprising 
the Federal Republic. The one is not subordinate to the other in its 
own field, the authority of one is co-ordinate with that of the other. 
The dual polity with a federal government at the centre and the 
states at the periphery, each'endowed with powers of its own to be 
exercised in the field assigned to it by the Constitution, formed the 
very structure of the system of government under the Constitution 
of Nigeria.

government. The aim is to have a common policy vis-a-vis the rest 
of the world. The federal scheme also provides for the continuance 
of the government of the several states, in the federation, preserv
ing for them, against the world and against the federal govern
ment, control of most matters of internal policy. The most impor
tant aspect of a federal system, then, is the distribution of power 
and authority between the federal government on the one hand, 
and the state government on the other. The federal system, thus, 
espoused a democratic theory for controlling the government and 
for ordering society. In either case, the government acting within 
its allotted sphere is not subordinate to the other. In a federal 
system both central and state government act directly on the peo
ple.



nature of this relationship is subject to constant change through 
political and administrative actions. Under the constitutional for
mula certain categories of legal powers are delegated to the federal 
government, and states are prevented from taking certain kind of 
actions. The nature of representation in the Senate and the House 
of Representatives at the centre reflect the federal character. 
Moreover, the authority of the federal government or of the state 
government in specific areas may not be exclusive and duality of 
control over policy may lead to the development of joint program
mes. Thus, the Constitution limits or controls the manner in which 
power is used by the federal government and state governments.

Nigerian federalism is sustained by several political institutions. 
The National Assembly is a representative body consisting of a 
senate and a House of Representatives. The unit of representation 
in the Senate is of course the state, but it is. the population of the 
state, not the governmental organisation. Representation in the 
House of Representatives is also based on the population of the 
State. This concept of representation, both in the Senate and the 
House of Representatives, establishes an institutional relationship 
between government and the people. The President is a product of 
votes rendered state by state, and the national judiciary interprets 
the Constitution in ways that preserve the federal arrangement, as 
by separating state rights from national rights. On the other hand, 
the states though not sovereign are not mere sub-divisions of the 
federal government. The federal government has authority to 
govern the people directly in regard to many matters of domestic as 
well as foreign policy, and the authority of the federal government 
comes from "the people" of Nigeria and not from the individual 
states as separate political entities. All the states have the same 
constitutional rights, the same ratio of representation in the House 
of Representatives6 and the same number of representatives in the 
Senate, theyame right to participate in federal elections, and the 
same amount of control over the structure of their own govern
ment. The Nigerian states are not sovereign in the same degree as 
independent nations who have been recognised by other nations 
and who belong to the international state system. Sovereignty 
developed as a legal-political concept in the sixteenth century, in 
the period of growing nationalism, and described the power of a 
monarch, or sovereign, to carry on relations with other rulers and, 
internally to govern his country. Power was theoretically undivided 
because it rested in a single, indivisible ruler, but in a modern na
tional state power is dispersed throughout the governmental 
system and it is not easy or especially useful to locate its ultimate 
repository. The mediaeval notion of sovereignty as a 'indivisible en
tity does not fit in the complex realities of federalism.

12
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When the makers of the Constitution of Nigeria framed the Con
stitution, they created a system of government based on existing 
institutions with a few variations to cure or curb the ills of past ex
perience. A member of the Constitution Assembly, keeping in view 
the past mistakes, stated:

Perhaps because it was. more than simply comestible with 
Nigerian values, the new Constitution soon became a symbol of 
political virtues, political rhetoric, widespread prosperity, national 
expansion, and accompanied heavy burst of enthusiasm for civil 
government after thirteen years of military rule, all contributed to a 
wellnigh universal feeling that the Constitution contains a close 
guarded secret of prosperity.

In 1979 the Nigerians were well acquainted with legislature, ex
ecutive, and judicial organs of the government and had an idea of 
popular elections under the 1963 Constitution. What was noval in 
the 1979 Constitution was the introduction of Presidential system 
of government and the order of allocating the system of powers. 
The values and concepts of government the framers put forth were 
also familiar.

The framers of the Constitution wanted a strong national 
government, able to cope with all serious economic and political 
problems because they were apprehensive about abuse of power 
as under the 1963 Constitution. Thus, the core of the problem was 
to establish a government that would able, as Madison stated "to 
control one part of the society from invading the rights of another, 
and at the same time sufficiently controled itself, from setting up 
an interest adverse to that of the whole society."9 This problem, of 
course, is as old as society itself, and the solution of the framers 
was to establish an intricate means of distributing political power. 
As Madison explained.

It is really very clear right from the beginning, or if one reads 
through the Constitution, even as a lay man, one can discover 
that the Constitution makers have been very much aware of 
the trouble the country has been in and the historical ex
perience we had. The fact that we have to undergo all these 
problems in our life history and the fact that we have to start 
again as a nation have guided them and I must say that 
they, as a result, have come out with this Constitution.8

9. Quoted in T. Mason, Free Government in the M.ikim,, 
University Press, 1965). p. 172.
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Ambition must be made to counter ambition. The interest of 
the man must be connected with the constitutional rights of 
the place. It may be a reflection on human nature, that such 
devices should be necessary to control the abuses of govern
ment. But what is government itself but the greatest of all 
reflections on human nature? If men were angels, no govern
ment would be necessary. . . A dependence on the people is, 
no doubt, the primary control; but experience has taught 
mankind the necessity of auxiliary precaution.10

Federalism is a means of obliging government to control itself. It 
provides for a limited government. The constitution is an instru
ment of limited government and limited government is provided 
through the principles of separation of powers and distribution of 
powers. And to set at rest all later questioning of what that 
distribution really is, it is written into the Constitution. This distribu
tion of power firmly established in a written constitution is the 
distinctive feature of federalism. The sharing of different kinds of 
authority among public officials, and sharing of power between 
federal and state governments contribute towards limited and Con
stitutional government. This combination of separating, sharing, 
and prohibiting power can most fruitfully be analysed under the 
heading of federalism. Federalism requires a geographical distribu
tion of power among states and national government. The distribu
tion of power among federal officials is made the basis of func
tions.

By establishing a government based on shared power, the 
framers achieved what Mason11 has called "institutionalised ten
sion." Alexander Hamilton describes the sharing of power as the 
characteristic of federalism and advocates that the "vibrations of 
power are the genius of our government."12 Tensions and vibra
tions of power connote a dynamic rather than a static system. But 
sometimes tensions and vibrations in the relation between the 
states and federal government become a source of continuing con
flict and controversy. As at present the existence of a federal police 
force and the absence of state police forces has become a point of 
controversy in Nigerian political system.13 There is a clear underlying 
tension among competing levels of government though national 
leaders often speak of co-operation about federal-state relations.

11. A.T. Mason. The Supreme Court: Palladium of Freedom, 
Michigan: University of Michigan Press, 1962) P- 8.

12. Quoted in Mason, Id. p. 8.
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On a strictly legal basis the states are equal, for all the states 
have the same relative power in enacting legislation and in handling 
local problems. But this legal equality of the states is more ap
parent than their economic equality, for there are greater variations 
between the states in such figures as annual income, wealth pro
duced, and extent of physical resources. These variations not only 
affect the ability of the states to support governmental services, 
but also influence the pattern of relations with the federal govern
ment. The differing resources of the state may be balanced in part 
through programmes sponsored by the federal government. The 
disparity of wealth among the units within the federation means 
that equality of opportunity varies from state to state. To those 
who view extensive economic and social planning on a national 
scale as necessary or desirable, the federal system may present a 
serious obstacle. Financially and administratively, there is costly 
duplication of effort. However, no one supposes that the states are 
equal in influence in respect of wealth, population, area, and cer
tain other aspects. The rationale of federalism is that it protects 
diversity of interests within regional units while allowing a national 
political system to develop. On the other hand, the territorial civil 
war in Nigeria, touched off in 1967 by Biafra's secession from the 
central government is a remainder that the tensions within a federal 
system distrupt the whole structure and, second, a federal system 
does not guarantee political stability.

The citizen has a voice in ruling himself but his power is limited 
because he shares it with a vast number of his fellow citizens. 
Since federalism lays a political system which is a representative 
government, the popular will is expressed through elected 
representatives and appointed officials. Citizen's views on policy 
issues are usually expressed through representatives rather than 
directly and they are bound by the resulting decisions. By frequent 
elections the voters choose the principle legislative and executive 
officers of government. A citizen's formal role in the governmental 
process is normally limited to participating in the selection of

By multiplying centres of government and discussion it pro
motes the diffusion of political knowledge and the 
maintenance of healthy and independent opinion. It is the pro
tectorate of minorities, and the consecration of self- 
government.15

Federalism encourages greater participation by citizens in the 
political process since the federal structure prevails at all levels of 
government - central, states, local, and even along the organise 
lion of political parties:14 As Action states:
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representatives, although he can influence in many other ways the 
decisions his representative will make. The Constitution also pro
vides, however, one instrument of direct democracy whereby 
governmental decisions are immediately made by the people as a 
whote rather than by the representatives as under section 8(b). This 
initiative is a means by which a specified number of people propose 
a constitutional amendment and compel a popular vote on its 
adoption. Again under federalism significant decisions are made by 
state and local governments. Local problems can be handled at the 
grass-roots level by the people who are most intimately associated 
with them. Certain governmental plans and devices can be tested 
at the state level, and proving worthwhile, can be adopted at the 
national level. State and local governments can thus serve as 
testing grounds for politicians and administrators who will even
tually assume responsibility with the national government. 
Whereas federalism allows more levels of government, more points 
of access to the government, this often leads to delay and indeci
sion. Again one can also argue that under the federal-system, local 
and parochial interests have often been able to frustrate efforts to 
solve national problems. In a federal system since federal govern
ment collects almost all the taxes, it can also be argued that the 
federal system has often left states unable to pay for local services.

In a federal system the constitution fixes the broad outlines of 
the distribution of power between the federal government and the 
state government. Both the federal and the state governments 
derive their power from the constitution, and thus are independent 
within their own sphere of action. In either case, the governments 
acting within their allotted spheres are not subordinate to the 
others. Both federal and state governments act directly on the peo
ple. It is sometimes mistakenly understood by this that the two 
levels of government are of co-equal power. This is far from being 
the case. Section 4(5) of the Constitution states:

consentH°USe °f Assemb|V °f 3 sta^ 
Assemblv Z > T VaM'V made by ,he
Assembly, the law made by the National Assembly shall 
sfetency be vo^ °,her Sha" ‘° the eXtent °f ,he incon'

Again section 5(2)(b) states:

Acton, Freedom in Antiquity, in Constitutional Law Cases and Other Pro
blems ed. by P.A. Freund, M. DeWolfe Howe, A.E. Sutherland, E.J. 
Brownf Boston: Little Brown Er Co., 1961) p. 119
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The Nigerian Constitution indicates a federal texture by pro
viding for distribution of legislative powers between the centre and 
the states.19 There are two lists of legislative powers, one for the 
centre known as "Exclusive Legislative List" and the other both for 
the states and centre known as "Concurrent Legislative List." 
Under the concurrent list there are two headings, one providing for 
the extent of the power of the centre and another providing for the 
extent of the power of the states. Since both the extent of the cen
tre and of the state is separated, one can conclude that there is a 
second exclusive legislative list for the centre within the concurrent 
list. Whereas in this list the centre shares power with the states, in 
the first exclusive legislative list,20 the centre does not share power 
with the states. The residuary power of legislation is given to

16. Section 212(1).
17. Section 4(2).
18. Section 265.
19. Schedule 2.
20. Schedule 2, part 1.

The supremacy of the federal government is expressed in its 
bearing full responsibility for peace, order, and good government in 
any part of the federation.17 The Constitution charges the federal 
government with certain specific responsibilities in its relation with 
the states as component parts of the national union. The federal 
government is, however, the final judge in its own responsibilities 
with respect to the states. The federal government is charged with 
protecting each state when there is an actual breakdown of public 
order and public safety or there is a clear and present danger of an 
actual breakdown of public order and public safety or there is an 
occurrence of imminent danger or the occurrence of any disaster or 
natural calamity.18

Both these sections of the Constitution establish the legal 
framework within which Nigerian federalism is to operate. Section 
4(5) does not mean that the federal government may pass any law 
and make it the supreme law of the land; but it does mean that if 
the federal government does have the power to pass a law, it will 
negate the state law on the same subject. And significantly, such a 
conflict between the federal laws and state laws is to be decided 
not by the state or federal courts but by the national organs, the 
Supreme Court,16 which authoritatively and ultimately interprets 
the extent of the government power. Moreover, these two sections 
provide for the federal supremacy over the states.
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General changes in social, political and economic conditions in 
the world have created a necessity for strong centre in federal

The entire scheme of distribution of powers undoubtedly 
displays a strong tendency towards a high degree of centralisation. 
This led a member in the Constituent Assembly to remark: I, regret 
to say that there is very little that is federal in it.24 Looking through 
the distribution of power, one cannot fail to observe the extreme 
concentration of power in the federal government. But this is the 
product of realism and genuine understanding, keeping in view the 
past history where the weak central government became the cause 
of the failure of the federal government in the country. Deviation 
from the strictly federal pattern as in U.S.A, does not mean the 
breach of federal principles since one must remember the different 
ways the federal structure originated in the U.S. and in Nigeria. 
There is no strictly rigid federal system set as a pattern for all to 
copy as Wheare25 maintains, nor any sanctity attached to any par
ticular form of federalism. Under federalism, there are many 
gateway of ideas and actions so that there fate is seldom settled by 
a single arbiter. Federalism allows for a variety of responses on 
matters for which there is no vast enduring majority, but on which 
opinions justifiably differ and fluctuate.

states21 as under the U.S. Constitution. Under the legislative lists 
subjects have been precisely formulated so as to lead to a minimum 
of controversy and litigation. This is unlike the American Constitu
tion where the subjects have been dealt in such general terms that 
the amount of litigation is immense. The National Assembly can 
only invade the legislative field of the states on the ground of main
taining and securing of public safety and public order subject to 
conditions under section 11. Further, the National Assembly has a 
right of way in legislation22 in the case of inconsistency between 
laws made by the National Assembly and the state House of 
Assembly. These features show the balance in favour of 
strengthening the federation as against the states. This is to be at
tributed to the past experience in Nigeria during its First Republic 
when the weak centre produced its downfall.23

21. Section 4(7)(a).
22. Section 4(5).

23. B.O. Nwabueze, Constitutionalism in the Emergent States (Rutherford- 
Fairleigh Dickinson University Press, 1973U7 jjj

24. Proceedings, op. cit., 72, para 123/°/
“• Wheare, Federal Government, (London: Oxford University Press
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systems. Industrialisation and urbanisation, the enormous pressure 
of political upheaval in the world and world wars have began to 
transform federal systems leading them towards greater centralisa
tion. Some state and social functions, such as social welfare and 
economic regulations, have had to be transferred to the federal 
government for the development of a centralised machinery for the 
promotion of a welfare state. The enormous burdens of defense 
and foreign policy have further strengthened central power. The 
federal systems have become more centralised and top-heavy. 
However, it can be stated that the adjustment of the older schemes 
of federal organisation to the necessity of industrialism and the 
nuclear age involved nothing more than change in the concept of 
federalism. Necessities of time and life cannot be sacrificed at the 
alter of immutable and sacred principles; the principles cannot be 
salvaged by repeated and excessive resort to the past; they must 
stand on their own present merit. No doctrine can stand on its own 
feet unless it serves the needs of society. The present is the only 
reality.

The basic principle of federalism is that the legislative and the ex
ecutive authority is partitioned between the federal and the states 
not by any law to be made by the federal government but by the 
constitution itself. To set at rest all later questioning of what this 
distribution really is,it is written into the constitution. This distribu
tion of power firmly established in a written constitution is the 
distinctive feature of federalism. Though in such an assigned field 
the balance may be tilted towards the centre, this does not form 
the essence of federalism. The chief mark of federalism lies in the 
division of the legislative and the executive authority between the 
federation and the states by the constitution. This is the principle 
embodied in the Nigerian Constitution. Federalism is a principle of 
co-ordination, reconciliation between two divergent tendencies, 
the widening range of common interest and the need for local 
autonomy. The federal government by virture of its position, is call
ed upon to co-ordinate the activities of the various state govern
ments in the interest of uniformity without which there is the risk of 
fissiparous tendencies growing unchecked. Moreover this trend of 
tilting balance of power in favour of the centre is not only peculiar 
to Nigeria. War, economic depression, planning, the growth of the 
idea of welfarism, etc. all these have promoted the increase of 
federal powers in the U.S.A., Australia, Canada. Hathorn, Pen-

'niman, and Ferber state :

Centralisation of power in the national government io o 
political fact of life almost everywhere in tho world. The con
cept of "co-operative fedoraihm" in tho United States at leant
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It is noticeable that the Constitution of Nigeria used the word 
federation in many sections as a feature of the Nigerian Constitu
tion. This deliberation of the use of the word federation seems in
tentional so as to stress the federal structure while at the same time 
showing the country as one nation. The framers of the Constitution 
wanted to stress the idea expressed in the preamble in each part of
26. G.B. Hathorn, H.R. Penniman, M.F. Ferber, Government and Politics in the

United States, (New York: D. Van Nostrand Co., 1966)p 47

TheJMigerian Constitution is impressed with two major represen
tative systems, the British and the American. The judicial writs 
mentioned in section 42 are copies of old English writs and shall be 
modified and adjusted in the context of Nigerian conditions under 
the rules for regulating the practice and procedure in the courts. 
The very name of these writs in the Nigerian Constitution carry 
with them the characteristics they had acquired in British constitu
tional history. From the American Constitution it has not only bor
rowed the federal structure but the idea of federalism and the 
presidential system of government having previously tried the 
British system of government. From the American Constitution is 
drawn the inspiration for widespread judicial review of laws, 
governmental actions and fundamental rights guaranteed by the 
Constitution. The American "due process" clause has been formal
ly disclaimed under section 32 that state: in accordance with a pro
cedure permitted by law; though it survived under a different 
nomenclature with a different context, "reasonably necessary" 
under section 30, or "resonably justified" under section 41. But the 
federal American tradition of distrust of a too powerful centre has 
not been accepted at all as stated earlier. There are other influeces 
found in the Nigerian Constitution that can be traced to the Indian 
Constitution that incorporated the Directive Principles of State 
Policy. Though the whole idea of such principles can be traced to 
the Rights of Man and Citizens proclaimed by revolutionary France 
and the Declaration of Indepence by the American Colonies.

Nevertheless a careful reading of the items over which the states 
have been given jurisdiction makes it clear that the states have not 
been reduced to a mere appendage in the scheme of division of 
powers, on the contrary, they have at their disposal substantial 
power covering a large area to meet their local needs which enable 
them to function as effective units of the sovereign power which 
they share with the federation.

keeps many facets of this trend within the boundaries of the 
historic distribution of powers principle.26
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the Constitution: To live in unity and harmony as one indivisible 
and indissoluble Sovereign Nation.

A unique feature of the Nigerian Constitution is that it lays down 
the federal feature not only for the government of Nigeria but for 
the political parties as well. National political parties are organised 
along federal lines. Thus, it is not only the structure of the govern
ment, but the whole political process is federalised. A member of 
the Constituent Assembly, while commenting on the federal struc
ture of political parties, stated:

27. Proceedings, op. cit., p. 771, para 1522.
28. Sections 201-209.
29. Section 202(b) & (e).
30. Section 204.
31. Section 207.
32. Section 205- 206.

The Constitution makers realised that political parties are in
dispensable vehicle of parliamentary democracy. However, their 
experience with the sactional nature of political parties during the

The condition stipulated... for organising future political 
parties on National basis with equitable representation of 
various states participating at the higher level of executive of 
any political party, is a realistic approach to unite the people of 
this country on common political forums. There will definitely 
be a general mobilisation of public opinions towards social, 
cultural, economic and political revival and inter-actions which 
will generate greater understanding among the various ethnic 
groups; increased mutual co-operation, understanding and 
trust among party members in different parts of the country; 
and thereby foster true spirit of National Unity, progress, 
stability and prosperity.27

The Constitution of Nigeria lays down an elaborate system of con
trols of political parties.28 All types of sectional interests are barred 
in forming political parties.29 Their aims and objectives are clearly 
stated to conform to Chapter 2 of the Constitution.30 Their finan
cial resources, constitution, and rules governing their conduct are 
strictly laid down in the Constitution. All types of military 
postures31 by political parties that can create obnoxious climate 
and establish ochlocracy are prohibited. Secular character, na
tional unity, and the democratic ideals are stressed as features of 
the Nigerian political parties. The whole political party system is 
subject to strict watch, control, and scrutiny by a central body, the 
Federal Electoral Commission, (FEDECO).32
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The Nigerian Constitution does not profess any particular type of 
political creed though a member of the Constituent Assembly 
described it as an "elitist Constitution"36 thereby implying it as 
capitalist oriented. The Constitution does not commit itself either 
to socialist pattern of society or to capitalist structure of society.

33. (Vwabueze, op. cit., ch. 5.
Proceedings, op. cit., p. 603, para 1185.

35. Id. p. 766, para 1512.
36. Id. p. 76, para 131.

First Republic,33 which had led to its down-fall, served as their 
main guide in introducing controls and limitations into political par
ties. Political parties provided for under the Constitution must be 
federal or national in character. The Constitution makers thought 
that this would alley the fears of the common man and his dread of 
a repetition of past events. As one member of the Constituent 
Assembly, while echoing the fears of the common man, stated:

I have heard a lot of the same ordinary men say they wished 
the army would never leave power in this country. Why are 
they saying so? These sentiments have their origin from the 
same source. The common man in this country, the farmer, 
the small trader, a person who does not aspire or has the 
slightest hope of sitting in the seats hon. Members are sitting 
today, is mortally afraid of party politics. The tyranny of party 
politics is a fact of life which we should all recognise. As a mat
ter of fact, it is my personal feeling that all the Premiers of the 
Regions which we had then happened to be the leaders of their 
political parties, and they were in truth dictators in this coun
try. All of them without any exception were involved in this, 
and I fear that with the return of political parties in this country, 
the same trend of events is going to take place.34

This is a very proper innovation in political arena when the coun
try is made up of various tribes and religions which differ in 
historical origin and social customs. This is, most probably, the on
ly way to bring different communities into one united fold by ar
rangement if not by attitude of mind, which with the passage of 
time might uecome a habit. But to lay down political objectives for 
political parties is a tricky business since every party can drive and 
interpret different conclusions from these objectives. But to let 
them draw their own objectives will help them into the understan
ding and depths of their motives, resources, and the public reac
tion to their ideals. One member of the Constituent Assembly ex
pressed similar opinion when he stated:

I think they have gone out of their way to make such provi
sions which to me, are just better left for the political parties to 
use for their own campaign cctfvrtiss.-3
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37.
38.
39.
40.

Section 10.
Sections 17(3)(b) & 10(3).
Proceedings, op. tit., p. 60, para 100.
A.E. Sutherland, Constitutionalism in America: Origin and Evolution of its 
Fundamental Ideas, (Cambridge (Mass): Harvard University Press 19631 p 
265.

The Nigerian Constitution adopts a secular policy.37 A secular 
state does not mean a state without a religion. It simply means that 
there is no official religion; it means non-adoption and non-support 
of any religion; and that everybody is free to worship the way he 
likes. It does not disallow anybody from having a religion or not 
having one. In fact, it follows along the pattern of the freedom of 
the individual. Thus secularism does not suggest that in a secular 
state religion does not exist or that the constitution is indifferent to 
religion.38 As one member of the Constituent Assembly remarked:

There is no doubt that we all want a secular state, and when 
we talk of a secular state we are not suggesting that religion 
does not exist. That is not the point. All we are saying is that 
the states cannot say that this is a Christian state or a Moslem 
state or a pagan state or whatever you want to call it 39

The idea that in a popular controlled polity, religious or
thodoxy should be entirely dissociated from governmental 
authority.40

The idea of 'isms' is avoided throughout the Constitution. Those 
who wish to use the Constitution for any particular ideology or 
'isms' or political creed or faith may do well remember that any ap
proach over this vital issue is to be made within the constitutional 
frame-work itself. Even chapter 2, sections 13—22, relating to Fun
damental Objectives and Directive Principles of State Policy does 
not express any favour for any 'isms;' they only express the idea of 
a welfare state. There is nothing in this chapter that could not be 
taken or adopted in any modern state as the universal principles to 
meet the progressive and welfare subsistence needs of any nation.

The state that does not have an official religion, can treat one 
religion in exactly the same way as any other religion. In this way, 
the state is neither hindering nor encouraging any religion in the 
society. Thus, the Constitution of Nigeria is not anti-religious. The 
Preamble to the Constitution, in fact, is spelt out in the name of 
God. However, a machinery for working political institutions has 
naturally to be constitutionally neutral in a community where there
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41.
42.
43.
44.

Section 35.
Section 41.
Section 10(2).
Section 194.

This signifies a federal approach to education and religion that 
tends to regard religion as the private affair of individuals rather 
than that it should be meddled within public policy. Federalism, in a 
country of different religions, demands a restrained and responsi
ble use of the Constitution. An intemperate and irresponsible use 
of the Constitution breaks up the climate and texture of federalism. 
Litigation on such matters will dissipate the dynamism of social, 
economic, and political progress.

A constitutional lawyer versed in American federal arrangents 
might be disposed to criticise Nigerian federal structure as 
detrimental to the principles of federalism. But such a disposition 
would be a misreading of the facts. A large part of the explanation 
for the difference in design can be found in the circumstances of 
the origin of federalism. As a result of this.difference, that is, 
American federal origin being in a union of states, these states still 
enjoy certain privileges that one finds missing in Nigerian states. 
The Nigerian Constitution stresses the role of the federal govern
ment in the strongest terms by ascribing single citizenship unlike 
American Constitution where confusion exists on this point. Again 
the Nigerian Constitution provides for a Nigerian Police Force44 and 
makes it clear that no other police force shall be established for the

Right to freedom of thought, conscience, and religion is 
guaranteed under the Constitution.41 All persons are equally entitl
ed to freedom of conscience and the right to profess, practice, and 
propogate religion. No doubt this freedom is subject to public 
order, public morality, public safety, public health, in the interest of 
defence, or for .the purpose of protecting the rights and freedom of 
other persons.42 A part of this religious freedom under the Con
stitution includes freedom for every religious denomination to 
establish and maintain institutions for religious purposes, to 
manage its own affairs in matters of religion. But no person atten
ding any place of education shall be required to receive religious in
structions or to take part in or attend any religious ceremony or 
observance if 3uch instructions, ceremony, or observance relate to 
a religion other than his own or a religion not approved by his 
parents or guardian,43 for an individual has his right to join 
whatever religious group he chooses and to change his religion his 
belief as he wishes.
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Centralisation of police should result in the even enforcement of 
laws. If federal government has no control over police force, it may 
find it difficult to secure compliance with its regulations and its 
orders in the face of serious hostility or resistence. The case of Lit
tle Rock in U.S.A, is in point, where the federal troops had to be 
assigned to keep order when a federal court decision on school 
desegregation was not obeyed. The Nigerian Constitution provides 
for unified judiciary which facilitates the smooth transaction of 
judicial administrative business.46 The Constitution commands the 
states to give enforcement to judicial decisions of any other state. If 
every state clinges to its own forms and persistently refuses to en
force the decisions of other courts of the country established under 
the Constitution that do not have exactly the same requirement, 
there would be great confusion, loss of time, and inconvenience. 
Thus full faith and credit shall be given to all judicial decisions of 
the federation and the states in all parts of Nigeria, the execution of 
all decisions or orders delivered or passed. These features cut 
across the basic texture of federalism as found in America. But 
these features can be justified with respect to reasons relating to 
social, political variations between different federal structures 
found in various Darts of the world. The federal concept has indeed 
undergone profound changes although there never was, perhaps, 
a logically comprehensive and satisfactory definition of federalism 
at any time.

45. Proceedings, op. tit., 272-273, para 524 - 525.
46. Section 251.

In constitutional jurisprudence sovereignty is said to be indivisi
ble between the federation and the component units. Thus the uni

federation or any part of it. This centralised arrangement of the 
police force is of utmost constitutional importance in that it helps 
to protect the federal government from challenge by force. It 
would be unthinkable for a state to stage a coup d'etat by locking 
up opposition to the government. A member of the Constituent 
Assembly expressed similar ideas when he stated:

People have Talked about state police and local government 
police. Well, this pressure has been on for many years and it 
was resisted not because it was a bad proposal as such but 
because we are not very mature politically in this country. 
Once you give them an instrument — some of the politicians — 
they will misuse it, and because of that, we thought that the 
police should remain a federal police force. It is quite easy to 
misuse state police or local government police but with the 
federal government police it will not be so easy.46
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Another feature, of the Nigerian federalism is the setting up of the 
various executive bodies under section 140 for the federation and 
under section 178 for the states. The Nigerian Constitution makes

47. Schedule 2, Part 1, entry 62.
48. Id., entry 59.
49. id., entry 36.

It is a noticeable feature of federalism under the Constitution of 
Nigeria that matters wmch are likely to cause disputes between the 
states have been taken by the federation under its own control. 
Such an approach would reduce bitterness among states and the 
solution to the problems would be found in the spirit of na
tionalism, welding the nation together. For example, the Constitu
tion has an important provision regarding waters from such 
sources that affect more than one state.47 Similarly inter-state 
trade and commerce,48 mines and minerals resources,49 are taken 
care of by the federal government. Aware of the unending disputes 
in other federations, particularly the U.S.A., the Constitution 
makers decided that the power to deal with such subjects should 
be vested exclusively in the National Assembly. Thus the National 
Assembly by law provides for the adjudication of any dispute or 
complaint with respect to use, distribution or control in such mat
ters. The solution is both national and rational. It avoids situations 
of tension between two waring parties. Such a solution will take 
the heat out of such disputes and avoid the unending wrangle bet
ween states in the judicial courts.

ty of citizenship, one federal police force, unified judiciary cannot 
be regarded as basically contrary to the federal idea. It makes no 
more sense to allocate sovereignty to both the federation and the 
state governments than it does to allocate it to either level thereby 
unitarising the federal government. The most sensible explanation 
suggests that sovereignty is possessed jointly, by the whole federal 
state, and exercised in different fields by both the federal and the 
state governments each directly over the individual citizens, even 
though this explanation may tend to fragment "indivisible 
sovereignty" or at least tend to suggest that the accepted defini
tions of state and sovereignty do not fit realities of federalism. After 
all, it is citizenship of one sovereign state and if each state were to 
grant citizenship according to its own standards, then the situation 
would be constitutionally indefensible, administratively confusing 
and in practice perplexing. Similarly a unified judiciary, administer
ing both federal and state laws, ensures uniformity in legal struc
ture and procedure and cannot be said to be intrinsically anti- 
federal in character.
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use of these bodies as a constitutional method of finding facts and 
solving tensions under the Constitution. The executive bodies 
recognised by the Constitution have interesting and varied func
tions and statuses and have bearing on Nigerian federalism in prac
tice. For example, the Federal Electoral Commission provided for 
under section 140 is charged with the superintendence, direction, 
and control of all elections to the National Assembly, Houses of 
Assembly, President, Vice-President, Governors, and Deputy 
governors of states. As a federal commission it helps to achieve 
uniformity of standards in elections and electoral matters. 
Moreover, it is taken care of that their composition is to reflect the 
federal character of the Country.50

The federal executive bodies are not only for matters affecting 
the federal government, they are also for guiding and advising the 
federal government regarding matters relating to the states as in 
the case of National Economic Council, National Population Com
mission, Police Service Commission. This facilitates the smooth 
working of the administrative machinery of the country as a whole 
as well as to ensure the better co-ordination of policy and action 
between the federation and the states. The federal executive 
bodies and the state executive bodies are to work in union, exten
ding full co-operation with each other in related fields. This in
cludes the giving of directions by the federal executive bodies to 
the state executive bodies. This becomes clear if one reads the 
working of the Federal Electoral Commission and the State Elec
toral Commission.51

50. Section 14(3).
51. Schedule 3, part 1(c), & part 2(c).

Federalism in the Nigerian Constitution has not come out 
unscathed in the matter of the division of financial powers. Here 
again one finds an urge towards centralisation in public finances. 
The reason appears to be the unification of the economy and the 
multiplying of governmental functions. Many of the most expen
sive functions of government are allotted to the federal govern
ment in the distribution of powers in the Constitution. It is thought 
to be contrary to the interest of the country as a whole that there 
should be wide disparites in the number and quality of public ser
vices among the states. The capacity of the different states to raise 
revenue needed to maintain public services at a uniform level vary 
greatly. Some can maintain a high level of public services at 
moderate rate of taxes while others cannot do so even at very high 
rates of taxation. That is why some states have prospered while 
others remain relatively poor. In most cases the plight of the latter
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52. Section 149(2).
53. Schedule 2, Part 2, 0.
54. Section 149(2).

When one talks of finance in a federal system for running 
governments,'for states and local government councils, an essen
tial and fundamental feature is to find out where the purse string 
lies and how the Constitution can best use it. The taxing power is a 
mighty one under the Constitution. Taking a close look at the 
distribution of powers in the Second Schedule of the Nigerian Con
stitution, one cannot fail to observe the concentration of financial 
powers in the federal government. The federal government is in a 
favourable and strong position as a collector and distributor of 
taxes since the terms and the manner of distribution of taxes to the 
states and local government councils is to be prescribed by the Na
tional Assembly.54 However, under section 151 the federation may 
also make grants to a state to supplement the revenue of a state in 
such sums and subject to such terms and conditions as may be

is largely due to the poverty of or lack of variety of their resources. 
Their condition, however, is assuaged by a general centralising of 
the economic system. This also helps in establishing a uniform pat
tern of public services in the states. To avoid all such disparities the 
Constitution makes elaborate provisions with respect to the finan
cial relationship between the federation, the states, and the local 
government councils. It makes a clear cut statement that the finan
cial arrangements between the Federal, the States, and the Local 
Government Councils in each state shall be prescribed by the Na
tional Assembly.52 The significance of this provision becomes clear 
when one takes into account the unending conflicts between the 
federation and the states and their local government councils in the 
financial fields. The Constitution provides for the adjustment of 
receipts from certain specific sources and this avoids the conflicts 
where the federation and the states have tried to raise revenue by 
taxing the same source such as income tax and capital gains tax, 
etc.53 Double taxing the same source both by the federation and 
the states, and the local government councils in theory looks all 
right. In practice, however, it creates great inconvenience. The 
federation thought that the states stood in its way to enhanced tax
ing while the states looked upon the federation as a hinderence to 
their financial soundness and thus as impinging on their provision 
of public services. Similarly, a conflict may arise between the state 
and its local government councils. At the same, people are apt to 
resent that they are subject to double or excessive taxation. Such a 
policy amounts to enormous and waxed problems.
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When either course is adopted, it enhances the importance of 
the federal government and diminishes the autonomy and in
dependence of the state governments. When federal government 
is given over-riding control over financial matters, the states are left 
either to follow federal government directives or to live with their 
poverty, with poor public services and finally perhaps with public

prescribed by the National Assembly. Federal grant is a kind of 
equaliser of the disparities among the states in respect of what they 
need and what they can afford. Grant programmes are hailed for 
providing services in areas where the tax basis is small, for increas
ing the capacity of the state government to meet demands on it 
and for enabling state legislatures to initiate programmes they 
might otherwise find impossible. Thus through grants the states 
can tailor their programmes to meet local needs and conditions. A 
modern industrial nation must furnish extensive social services. 
This consideration is, of course, reinforced under the present Con
stitution by the Fundamental Objectives set out in chapter 2. States 
are apt to be slow in moving in this direction. Grants-in-aid permit 
desirable and necessary programmes to be developed within the 
framework of the federal system. Through the grants-in-aid system 
the spending power has been developed as a potent weapon by the 
federal government in securing state co-operation in many fields. 
Again it can also be argued that though aid programmes helps 
state's needs, they also lead to fragmentation of federal programm
ing, overlapping, and weakened co-ordination. But sometimes ex
cessive national control ignores area differences and special needs. 
Grants-in-aid also promote inter-governmental co-operation. Fur
thermore, the grants-in-aid system enables states to administer 
functions bearing on a national interest and thereby, in effect, to 
acquire a measure of control over national policy. The states can 
use this administration as a check on national policy, and also as a 
moderation of tendencies towards excessive centralisation.

There is one government, however, that has ready access by 
taxation to all pools of wealth in the country. That, of course is the 
federal government. The poorer states which find it difficult to 
finance their activities, and other interests that want a high level of 
government services, are tempted to argue that they nave an in
herent right to be taken care of by the federal government. As the 
federal government collects large funds, so goes the argument of 
the poorer states, so it should either make grants to states enabling 
them to maintain desired levels of government services, or it should 
itself take over some of the more costly functions of government 
and administer them.
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55. Proceedings, op. cit., p>. 70, para 120.
56. Proceedings, op. c't., p. 313, para 606.

States are virtually beggars and I do not think that we can 
operate a federation like this.®

frustrations at the inadequacy. Grants-in-aid put states in the posi
tion of being suppiecants for the favour of money grants from me 
federation. In such circumstances a member in the Constituent 
Assembly remarked:

The reason for adopting federalism in Nigeria is to arrest the 
reach of a distant government that is not trusted to take account of 
unique circumstances in different areas. A member in the Consti
tuent Assemblv expressed this clearly when he stated:

Federalism is ths best system of government for Nigeria 
because of our nature and our ethnic plurality. Wo are a nation 
of different interests, different thinking and different pattern of 
life and culture.®

Many matters that would cause the sharpest conflict if they were 
thrown into national oolitics cause little dissension when dealt with 
separately in each state. Federalism enables many regional in
terests and idiosyncrasies to have their own way in their own areas 
without ever facing the necessity of reconciliation with other 
regional interests. Individuals identify themselves with particular 
regional interests and find in them a satisfying expression of vi/hat 
might be called local culture and personality. Thus, as long^as the 
federation of widely autonomous states continues to exist the 
legislatures of these states adopt laws significantly relating to the

This diminishes their position as partners in the federation. Their 
independent role and status as federal units is weakened. It is in
evitable that some federal control will accompany the grants, as 
well as federal assistance and co-operation. If the sums are large in 
amount, as they usually must be to accomplish their purpose, the 
authority that takes the odium of collecting them is unlikely to give 
a completely free hand to other authorities in spending them. Con
trol is usually secured by earmarking the grants for specific pur
poses such as public health services, old-age pensions, or 
unemployment relief. To earn the grant the state governments 
must comply with the specification laid down by the federal 
government covering the particular activity that is being aided. 
Techniques of federal supervision include periodic reports, audits, 
and inspections, in addition to the basic specifications.
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special circumstances of their particular areas. Consequently there 
is less need to rely on the administrative process and less strain on 
the constitutional safeguards than there would be if one central 
legislature made all the laws for the country. Federalism is a device 
for combining unity and diversity in accordance with the re
quirements of liberal democratic ideals. The claim is made that 
libertarian values are closely tied to a system of decentralisation 
and spread of decision-making since excessive centralisation is apt 
to tyranny. Federalism certainly offers advantages by increasing 
opportunities for "multiple sources of cleavages."57 But at the 
same time one cannot say that a unitary system like Great Britain's 
has resulted in a debasement of citizen's liberties. It can, then, be 
said that federalism is a neutral system neither promoting nor 
restricting the maintenance of liberal values. In fact, the vitality of 
pluralism is indispensable to the survival of a free society whether 
formalised in federal or unitary arrangements.58 Again it depends 
largely on how federal governments and administrations use the 
system whether it promotes liberal values or not.

Only up to a certain point can diversities be welcomed as an at
tempt to accommodate local needs and interests. Despite the 
carefully designed structure of federal systems, jurisdictional 
separations cannot always be meticulously maintained when a pro
blem reaches a point of national concern. It then becomes the con
cern of all the public at all levels of government. Stress may come 
to weight on the niceties of structure. An analysis of the legislative 
and administrative relations between the federation and the states 
shows that the federal structure established under the Nigerian 
Constitution aims to achieve the paramount need of unity within 
diversity. But to maintain and safeguard this unity within diversity 
will be tested by the working of the Constitution. Some members 
of the Constituent Assembly described the new federal system as a 
trial The future of Nigeria as a Federal Republic, the future of the 
new Constitution, as an examplification of the federal model, will 
lepend upon how the nation evolves the principles and practices of 
federalism. The Constitution holds out great promise as a dynamic 
instrument of accommodation. It will need to be turned to resolv
ing conflicts and to pointing the way to adjustments. In principle, 
and it is to be hoped in practice, it will be found to be suited to 
Nigeria, whose indispensable requisite as a lasting political com
munity is unity and harmony as one indivisible and indissoluble 
sovereign nation.
57. S.M. Lipset, Political Man: The Social Bases of Politics (New York Doubleday, 

1960). p. 91.
58. R.A. Dahl, Modern Political Analysis (New Jersv: Prentice-Hall, 1963). p. 37.
59. Proceedings, op. cit., p. 700, para 1379, and P 772, para 1523.
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THE SEPARATION OF POWERS UNDER THE 
CONSTITUTION OF NIGERIA

Practically all modern states have provided some form of 
checks upon the free action of their governments. This is not a 
primordial principle born with the state itself, like the distinction of 
rulers and the ruled. It belongs to the modern democratic state 
whereby the power of the government is reduced by effective 
means of checks and counter checks. To understand the working 
of the government it has thus become important in modern times 
to study how this principle of checks and counter-checks works in 
the working of the government. This principle is based on the idea 
that to ensure the proper working of the law, the various functions 
connected with its working are to be separately executed by 
separate authorities.

The distinctive feature of government is the exercise of power by 
some men over other men, and the classification of the kinds of 
power thus exercised though artificial to a degree, aids the 
understanding of government functions. At the simplest level of 
discussion, a familiar classification, as old as the Politics of Aristo
tle, is available for use when he advocates the separation of ex
ecutive from judiciary in the interest of liberty and justice. Though 
he has not anticipated the modern classification but one finds the 
germ of the doctrine of separation of powers in his classification 
between the executive and judicial functions. There are, it is said, 
three distinct kinds of governmental powers — legislative, ex
ecutive, and judicial. Legislative power consists in law making, 
general rules of conduct supplementing or replacing some of the 
older rules based on custom or unwritten laws. Executive power 
consists in the executing or carrying out the laws and the carrying 
on the manifold public activities and services. Judicial power con
sists in interpreting the laws or, more concretely, deciding in the 
event of disputes which specify acts are permitted or required or 
forbidden in execution of the laws; it is to ensure as far as possible, 
the impartial settlement of disputes under fixed and known laws.

Aristotle's idea of the separation of powers made no advance 
towards the development of the modern doctrine of separation 

7. H. Hamilton, J. Madison, and J. Jay, The Federalist fLondon:
J. M. Dent & Sons, 1970) paper No. 51.

If men were angels, no government would be necessary. If 
angels were to govern men, neither external nor internal controls 
on government would be necessary.

Madison
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of powers. One of the major reasons for this failure was the early 
medieval conception of law associated with the idea of absolute 
natural law. Commenting on this conception of law and its relation 
to the separation of powers, Vile states:

The connection between modern theories of law and 
sovereignty and the emergence of the concepts of the 
legislative, executive and judicial function of government is 
very close The idea of an autonomous 'legislative power' is 
dependent upon the emergence of the idea that law could be 
made by human agency, that there was a real power to make 
law. to legislate. In the early medieval period this idea of mak
ing law by human agency was subordinated to the view that 
law was a fixed unchanging pattern of divinely-inspired 
custom, which could be applied and interpreted by man, but 
not changed by him. In so fai as men were concerned with 
'legislation' they were in fact declaring law, clarifying what the 
law really was, not creating it Legislation was in fact part of 
the judicial procedure z

o
In the early forteenth century Marsilius of Padua , an Italian 

jurist and philospher, introduced a new conception of law which 
represents a complete break with the medieval thinking, He ad
vocated the autonomy of the positive law from the idea of the 
absolute natural law or 'higher law.' At the same time he first 
developed the idea that the people are the source of all political 
power and government is by the mandate of the people and with 
their consent. In this new context, Marsilius clearly made the 
distinction between making of the law and execution of the law. 
Marsilius placed the law making power with the people and the 
Prince is therefore under an obligation to observe and executive the 
law and can be punished if he violates it. This truly revolutionary 
proposition contains the elements of the construction of the doc- 
•rinp of separation of powers. Carey, while commenting on Mar
silius' contribution to the theory of separation of powers, states:

Although differentiation of functions can be attributed to 
Marsilius. there are two aspects of his theory which are impor- 
lam because of their being at variance with the pure doctrine. 
He did suggest a separation of functions in order to guard 
against tyranny, uphold the rule of law, or further any of the 
other ends normally attributed to the doctrine... he did not 
make provision for ah independent judiciary. Presumably he 
felt, as did many who came later^ that this function was sub
sumed under the executive one

M- J. C. Vite, Constitutionalism and the
Powers (Oxford: Oxford University Press, 1967) p. 24.
W. Friedmann, Legal Theory (London: Stevens and Sons, 1967). p. 117 —118. 
G.W. Carey, "The Separation of Powers," in Founding Principles of 
American Government Two Hundred Years of Democracy on Trial, 
edited by G.J. Graham, Jr. and S.G. Graham (Bloomington: Indiana Universi
ty Press, 1977) p. 104.
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5. John Locke, Two Treatises of Government, edited by P.P. Laslett (Cam
bridge: University Press, 1970), para 134.

0. Locke, op. cit., para 143 & 144.

Locke says that laws take little time to be made and, therefore 
the legislative body need not be always in being. Locke, being a 
natural law philosopher, argues the separation between the 
legislative and the executive on the basis of his philosphy that man 
being selfish in nature will try to take advantage if he be made both

The first and fundamental positive Law of all Common-wealth, 
is the establishing of the Legislative Power .... This Legislative 
is not only the supreme power of the Common-wealth, but 
sacred and unatterable in the hands where the community have 
once placed it.

Thus, according to Locke there is only one power, legislative, 
that is supreme and all the rest are and must be subordinate to it. 
Locke, in fact, thinks that if the legislators are also the executors 
of laws, they might exempt themselves from their application. He, 
thus, states:

Generally speaking, Marsilius' theory did not provide sufficienB 
explanation of the functioning and, particularly, of the manner im 
which the enacting function and the executing function coulc> 
relate to each other. However, John Locke, points out some of the= 
complexities involved in an attempt to separate functions. Johrw 
Locke, the philosopher of constitutionalism emphasised the doc-- 
trine though in a different form than its final version given by 
Montesquieu. Locke states:

But because those laws which are constantly to be ex 
ecuted, and whose force is always to continue, may be made 
in a little time; therefore there is no need, that the Legislative 
Should be always in being, not having always business to do. 
And because it may be too great a temptation to humane frailty 
apt to grasp at power, for the same persons who have the 
power of.making laws, to have also in their hands the power to 
execute them, whereby they may exempt themselves from 
obedience to the laws they make ... Therefore in well order'd 
Commonwealths... the Legislative Power is put into the 
hands of diverse Persons who duly Assembled, have by them
selves, or jointly with others a Power to make laws, which 
when they have done, being separated again, they are them
selves subject to the laws, they have made...

But because the Laws, that are at once, and in a short time 
made, have a constant and lasting force, and need a perpetual 
Execution, or an attendance thereunto: Therefore 'tis 
necessary there should be a Power always in being, which 
should see to the Execution of the Laws that are made, and 
remain in force. And thus the Legislative and Executive Power 
come often to be separated.
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1973) p. 108.
9. Montesquieq, The Spirit of Law, trans, by T. Nugent (New York: Hafner 

Publishing Co., 1949) bk. 11, sec. 6.

a legislator and executor; and thus advocates separation of powers 
on the basis of natural justice rather than a physical separation be
ing two different powers. In conclusion one can say that Locke's 
thesis contains only two separate powers, the legislative and the 
executive. Locke seems to include, like Marsilius, the judicial 
power in the executive power which is concerned with the whole 
administration of laws. The separation of these powers would 
seem, therefore, to be only a matter of convenience, and not a 
dogma emphasised by Locke as vitally important.' Gough while 
commenting on Locke's thesis states:

It is true that Locke does not go as far 
executive and legislative powers were m the same hands there 
could be no liberty, but he clearly believed it desirable to keep 
them separate.

Mostesquieu, a French jurist and philosopher of the mid eigh
teenth century adopted the classification of separation of powers 
- legislative, executive, and judicial and made himself famous by 
arguing that the secret of civil liberty lay in the separation of these 
powers, in the reserving of each type of power to different persons 
or body of persons. The result of associating three powers or link
ing two powers will destroy liberty. One man or group of men 
should exercise substantially all legislative powers and at the same 
time have no extensive share in or control over the executive or the 
judicial power. Men will always push what powers they have to the 
limits; and if those who make the laws also enforce them, they can 
tyrannise over their fellows. The result will be the same if either the 
executive and the judicial or the legislative and the judicial powers 
are joined in the hands of the same person. No one body of men, 
according to this argument can be trusted with the monopoly of 
forces possessed by the government. Montesquieu states;

When the Legislative and executive powers are united in the 
same person, or in the same body of magistrates, there can be 
no liberty; because apprehensions may arise; lest the same 
monarch or senate should enact tyrannical laws, to execute 
them in a tyrannical manner.

Again there is no liberty, if the judicial power be not 
separated from the legislative and executive. Were it joined 
with the legislative, the life and liberty of the'subject would be 
exposed to arbitrary control; for the judge would be then the 
legislator. Were it joined to the excutive nower, the judge 
might behave with violence and oppression 9
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Carey, op. cit., p. 110.
Montesquieu, op. cit., bk. 11, sec. 6.
G. Marshall, Constitutional Theory (Oxford: Clarendon Press 1971) p. 102.

This, however, raised problems as to whether or not this mutual 
checking and balancing will be an interference into each others' 
affairs. As Marshal/ states:

10.
11.
12.

According to Montesquieu, assurance that government shall be 
servant and not master depends on the separation of powers' prin
ciple since power should be a check to power, if liberty or law itselfi 
is to be endured. This he argues is the essence of the effective con
stitution. To him the important thing was not the analysis of func 
tions but the principle of their embodiment in separate organs 
together with the mutual checking and balancing of one another. 
To a separation of functions, Montesquieu added an elaborate 
system of checks and balances to produce a balanced govern
ment far more intricate than the one proposed by Locke. Mostes- 
quieu gave judicial power equal status co-ordinate with those of the 
executive and the legislative. Carey10 elaborating on the function of 
checks and balances states:

In this respect, we should note that Montesquieu, unlike 
those who preceded him, did not rely upon a separation of 
powers alone to prevent tyranny or extremism. He saw a need 
for each branch to possess a positive check on the operations 
of the other, in order to produce that result. Though he was 
aware that his intricate system might well seem to be an invita
tion to deadlock wherein nothing could be accomplished, he 
could answer: "These three powers should naturally form a 
state of repose- or inaction But as there is a necessity for 
movement in the cause of human affairs, they are forced to 
move, but still in concert”11

Through a running together of the checking and balancing 
theories of mixed government with the separation of person 
doctrine, neither he nor many others down to the present 
day seem clear as to whether checking' of one branch by 
another is a participation in the other s function and a partial 
violation of the separation of powers doctrine, of whether it 
is actually an exemplification of the doctrine, which carries 
out the very purpose of the separating and balancing off 
against each other of the three branches of government 
Thus legislative impeachment of executive officers, or 
executive veto of legislation or judicial review of administra
tive, or legislative actions, are sometimes treated in the one 
way and sometimes in the other - as illustration of the 
theory, or as partial exceptions which need explanation or 
excuse.12



13. Id., p. 103.
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In the Federalist paper number 48, Madison states that the inter
linking of these powers is essential for free government and ad
vocates that:

Unless these departments be so far connected and blended, 
as to give to each a constitutional control over the other, the 
degree of separation which the maxim requires, as essential to 
a free government, can never in practice be duly maintained.

Thus to think of absolute separation of powers without one pro
viding a partial check or partial control is impossible to run a 
government. Montesquieu only means that the powers properly 
belonging to one of the departments ought not be directly and 
completely administered by either of the other departments. It is 
equally evident, that neither of them ought to possess, directly or 
indirectly, an over-ruling influence over the others in the ad
ministration of their respective powers. It is not possible to avoid all 
intermixture of functions since the line between legislative enact
ments and executive and judicial decisions is neyer hard and fast. 
Though powers are of an encroaching nature but it ought to be ef
fectually restrained from passing the limits assigned to it. Marshall 
state:

Separation of powers theory seems a mixture of ideas about 
isolating, checking, balancing, and interacting. These were 
sometimes brought into a sort of consistency by the argument 
that mutual checks and powers of interaction were necessary 
practical ways of protecting and preserving the original 'paper' 
separation or isolation.13

A clear understanding of the doctrine is made by James Madison 
in the Federalist paper number 47, 48, 51. In paper 47, Madison 
states:

From ... facts, by which Montesquieu was guided, it may 
clearly be inferred that, in saying 'there can be no liberty, 
where the legislative and executive powers are united in the 
same person, or body of magistrates'; or 'if the power of judg
ing, be not separated from the legislative and executive powers 
'he did not mean that these departments ought to have no par
tial agency in, or no control over, the acts of each other. His 
meaning .. can amount to no more than this, that where the 
whole power of one department is exercised by the same 
hands which possess the whole power of another department, 
the fundamental principle of a free constitution are 
subverted.
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Application of tne doctrine of separation of powers unti^ 
Nigerian Constitution.

Constitution is that system of rules, principles, and standard, 
that are fundamental in the governance of the government. It pt0. 
vides for the establishment of the chief organs of the government 
It outlines the relation between these organs and the citizens, bet
ween the state and the individuals. Being concerned mainly with 
the pedigree of government organs and the relationships between 
them, it does not create the government or make it work. As Corry 
and Abraham state:

By itself, it is inert and lifeless, and only when clothed with 
flesh and blood - human passions and active agenta — does it 
begin to win friends and enemies and influence people. We 
learn very little about a government merely by exomining its 
skeletal structure. We have to study the complex functional 
system installed in it, and also the hopes, fears, aims, and pre
judices, the fundamental drives and conflicts of the individuals 
and groups whose actions influence the government of the day 
and in turn provokes governmental action. We must go 
beyond anatomy to physiology and psychology .1 ’

To understand the government, therefore, we have to examine 
the framework or constitution in its essential design and the work
ing mechanism of government. And in this essay the working of 
the governmental powers, like the rule of law, which is essential to 
its functioning is sketched out. The Constitution of Nigeria adopts 
the doctrine of separation of powers, already discussed, rathe 
than the concentration of powers.

naTthf5Co nstitution of Nigeria of 1979 is fairly a clean break with th 
past. But the constitution makers did not write on an entirel 

Ot-h 'n wbat tbey rejected and what they accepter 
stimtS thCIS,VKely influenced by the past events. American cor 
in their thint°U9 pract'ce has also played a considrable ro 
separation nf"9' Pro9ressive break Sown of the principle < 
feature in thp p°Wers bas been very clearly adopted as a saliei 
makers of the w.°nstltuf!,on as ‘n tbe American Constitution. T 
citizens and tolS0™^'00't0 assure the liberties 
as much as a oowert i6 excesses of the popular elected legislate 

a powerful executive, set out to fashion a new gover

14. J-A. Corry and H J Ab h
York: Oxford UniversitvP,8"1' E!ements of Democratic Government (Nf

15. Compare with the cXh ^' 19581 p' 83 ■

system of government. °n 01 Nigeria, 1963, which was on parliamen
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The legislative powers of the Federal Republic of Nigeria 
shall be vested in a National Assembly.

The judicial powers of the Federation shall be vested in the 
courts... being courts established for the Federation.

Subject to the provisions of this Constitution, the executive 
powers of the Federation - shall be vested in the President.

ment composed of three powers, each of which would be separate 
and at the same time serve as a check on the others. So whatever 
of enduring wisdom there is in the separation of powers, it is a prin
ciple closely associated with the rise and spread of constitutional 
governments which aim at strict accountability and have heavily 
relied on all devices to limit the powers of governments.

Though at no point does the Constitution specifically mention 
the separation of powers to be a fundamental and inviolable princi
ple, one can say without fear of contradiction that the arrangement 
offered in the beginning of the Constitution leaves no doubt about 
its entrenchment in the Constitution.
Section 4 states:

All these sections state in essence that political power can be 
divided functionally into the three spheres of law-making, law en
forcement, and law interpretation. The three sections and their 
phraseology leave no doubt that governments can be controlled by 
dispersing political power in such a fashion that no man and no in
stitution can have supreme authority — that the three different 
prescribed functions are associated with three different types of 
legal actions. In short, the doctrine of separation of powers an
ticipates a process of government, and not a hierarchy of powers. 
These three sections in the Constitution of Nigeria fully define the 
nature and extent of the three powers and assign the executive, the 
legislature, and the judicial offices to three different organs that 
shall be kept forever separate and no person exercising the one 
shall be appointable to the others. It would appear that the powers 
of government are parcelled out among the three organs and kept 
separate by the unscalable walls of the Constitution. Separation of 
powers is a part of the Constitution for the simple reason that the 
Constitution makes legislative, executive, and judicial office 
holding in the same person incompatible. All the three departments
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of the government work independently in the sense that neither 
derives its power from the other but each is co-ordinated in deriv
ing its power separately from the Constitution. These three bran
ches of the government though independent of each other are at 
the same time inter-dependent and this serves as a mutual check 
on one another; and this is the essence of the doctrine of separa
tion of powers, the powers that are not separated but intimately 
linked together. In Nigeria Montesquieu's principle of separation of 
powers as developed in America (the essence and intention of the 
American Constitution was to allow no part of the government to 
be sovereign, but to assure that each should limit and check the 
scope of the other) has received its full expression.

Again section 135(2) stipulates that any appointment to the post 
of a Minister of the government of the federation is to be confirmed 
by the senate: This provides opportunity for the legislature to have 
a check on the executive that the person to be appointed is above 
board and fit for the job. This makes the executive consistent, 
though indirectly, with the wishes of the people since it is the

Legislative and Executive:
The cardinal principle of the doctrine of separation of powers is 

that each department of the government should have a will of its 
own and consequently should be so constituted that each depart
ment should hold only one office; and at the same time each 
department should have a partial agency or partial control over the 
other department. Thus the holding of two offices as of legislative 
and executive in one hand is a violation of the principle of separa
tion of powers, though the relation of executive and legislature is 
necessarily more intimate and continuous.

Section 135(4) provides that no member of the National 
Assembly or of a House of Assembly can be appointed as a 
Minister of the Government of the Federation. Where he is so ap
pointed he shall be deemed to resign his membership from the Na
tional Assembly or of a House of Assembly on his taking oath as a 
Minister. No one can share in the exercise of more than one of the 
powers at the same time. One can either be a member of the Na
tional Assembly or of a House of Assembly or a Minister. Nor can 
the President or any member of his cabinet be a member of the Na
tional Assembly or of a House of Assembly as in Britain, France, 
and India. The executive power of the federal government is exer
cised by an independently elected president aided by such 
ministers or advisers outside the National Assembly as he sees fit to 
consult.



41

elected representatives, rather than the elected President, who 
confirms them in their posts as Ministers. Thus the President can
not fill into his cabinet any one he likes. Legislative veto provides a 
check on the appointment of executive.

Even in the case of appointment of special advisers16 the Presi
dent is guided by the National Assembly. Though all such advisers 
hold office at the pleasure of the President but the number of such 
advisers and their salaries and allowances are prescribed by the Na
tional Assembly. The President's power in this respect are 
restricted.

16. Constitution of Nigeria, 1979, section 139 (Hereinafter all sections refer to 
the Constitution of Nigeria, 1979).

17. section 144(2).

Where it is provided in the Constitution that the President will 
make all the executive appointments subject to confirmation by the 
senate, the Constitution also provides protection to the executive 
members against the arbitrary dismissal by the President in certain 
cases. For example, the chairman.and members of the Federal Ex
ecutive Bodies17 like Federal Civil Service Commission, Federal 
Electoral Commission, Federal Judicial Service Commission, etc. 
can only be removed by the President acting on an address sup
ported by two-thirds majority of the senate. This is so since the of
ficers holding these offices are made to discharge their functions 
without fear from the most powerful section of the executive. This 
serves as a check against the member of the National Assembly or 
of a House of Assembly or a Minister. Nor can the President or any 
member of his cabinet be a member of the National Assembly or of 
a House of Assembly as in Britain, France, and India. The ex
ecutive power of the federal government is exercised by an in
dependently elected president aided by such ministers or advisers 
outside the National Assembly as he sees fit to consult.

Having provided for executive independence and powers, the 
framers were keen that some check was needed to guard against 
executive encroachment on the other brahches as well to ensure 
that the executive performs the functions properly assigned to it by 
the constitution. The chief executive is kept in line through 
legislative control rather than through the limitation of the period of 
his term in office which is not a sufficient guarantee of his good 
behaviour. He might loos his capacity after his appointment; he 
might pervert his administration into a scheme of peculation or op
pression; he might betray his trust to a foreign power. Thus the 
most important and the far reaching check is provided on the ex-


