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PREFACE

R. S. B.

v

I am grateful to Dr. R.J.P. Parkers, formerly Ag. Head, Depart 
ment of Political Science, University of Jos, for generous help and 
criticism of various essays.

In this short book of essay form on constitutional law of Nigeria, 
I hope to provide students with the explanation of fundamental 
constitutional principles as enshrined in the Constitution of Nigeria, 
1979. I have dealt with constitutional principles both from 
jurisprudential point of view and from the functional aspect as they 
are practised in running the govenment. Constitution is a vast sub­
ject but it has some very distinct principles. It is these principles 
that are the subject matter of this book. I think that these explana 
tions of constitutional principles will help the students of constitu­
tional law to get a handle on the subject.

There are a few textbooks on the constitutional Law of Nigeria to 
acquaint the students with the Constitution of Nigeria but this pre­
sent text will serve as a supplement to their knowledge in the 
theoretical aspect of the constitutional law. Most of these essays 
have already been published in law journals and their reproduction 
in the book form is made for easy access to the students.

These essays were written before the military take over on 
December 31, 1983. Most of the provisions of the Constitution of 
Nigeria, 1979 have since been suspended. The Constitution provi­
sions dealt with here may not be strictly applicable in the present 
system of decrees and edicts, but the jurisprudential aspect of con 
stitutional principles dealt in the book will always be useful foi 
understanding of the working of government. For example, the 
rule of law i§ a principle that no government can ignore because it 
is through the rule of law governments establish social wellbeing 
for the society as a whole. Similarly directive principles of state 
policy, whether written or unwritten, always form the basis of 
public policy of government. The independence of judiciary is 
necessary to establish rule of law irrespective of any type of 
government. Federal structure of Nigeria is still the same as before 
the change over to military rule though the exigencies of time 
have brought changes in the power structure ot tne government. 
Similarly the doctrine of separation of powers has been taken out 
of its doctrinainare mould to suit the needs of the working of the 
government.
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FEDERAL STRUCTURE OF THE CONSTITUTION 
OF NIGERIA

For forms of government let fools contest. 
That which is best administered is best.

Pope

[A /I AN is a political animal, said Aristole. As such his main con- 
IIVI cern is with the creation of order in society. Through interac­
tions and associations with his fellow men in various types of social 
activities, there are formed certain patterns of behaviour that are 
essential for life in a highly organised society. These formal pat­
terns of co-operation and interaction establish a form of order that 
society requires to create legal and political order. In the words of 
Barth:

The concept of order can be used in a variety of ways to achieve 
different goals, to relate to different human activities. But all forms 
of order have certain elements in common that are used for struc­
turing different types of societies. These elements are unity and 
consensus, sanctions in the broad sense of the term, and authority 
and its hierarchy.2 The interaction of these elements vary different­
ly in different forms of political structures and each form finds its 
own justification and legitimation. For example, federalism finds its 
justification in that it brings people of a state directly in touch with 
the government by allowing regions with diverse cultural, religious, 
and ethnic groups voluntarily to form a government to act upon 
their general problems. As Awa states:

There can hardly be any doubt thatall social structures, large 
and small, permanent or transitory, have^.. some kind of 
order. Wherever life has meaning, a society is founded among 
men. The realisation and fulfilment of meaning exceeds purely 
subjective and personal limits; it affects and involves one's 
fellow man. And since it is a society contructive force it 
necessarily institutes an order... All public and private 
associations, regardless of the purpose for which they may 
have been established, find an order suitable to their interests 
and intentions.1

Hans Barth. The Idea of Order: Contribution to a Philosophy of Politics, 
trans, by E.W. Hankamer and W.M. Nowell (Dordrecht: Reidel. 1960) p. 173

R. Young, American Law and Politics: The Creation of Public Order (New 
York: Harper & Row, 1967).
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Going back to the ancient Greek tradition of the league of city- 
states, one finds the idea of some sort of federation. In the seven­
teenth century one finds the Dutch Confederacy. The idea re- 
emerged with great vitality in the American Constitution of 1787, 
though in a far more centralised form, characterised by the 
Federalist Papers as a mixture of federal and national government. 
The United States is to be credited with first developing the 
modern concept of a federal form of government. This new form of 
federalism has found many imitators and admirers.

E.O. Awa, Issues in Federalism (Benin City: Ethiope Publishing Cor­
poration, 1976) p. 109

4. W.H. Riker, Federalism: Origin, Operation, and Significance (Boston: Little
Brown, 1964)^.2

Federalism is a political system that divides power between the 
central government, which in certain matters is independent of the 
regional or state governments and has authority over the entire 
country, and a series of state or regional governments with certain 
areas of independence from the central government and which col­
lectively cover the entire territory. In a true federal system of the 
two levels of government that rule the same land and people, each 
level has atleast one area of action in which it is theoretically 
autonomous and enjoys a guarantee, usually constitutionally, of 

that autonomy.5 It provides for a common government for com­
mon purposes, generally called the federal or central or national

In all federations, a sense of individuality and separateness 
flows mainly from the cultural matters (language, religion, etc ) 
and those constitute the principal reasons Tor a desire on the 
part of the units to be organised into a federal and not a unitary 
system of government.3

The alternative in many cases, would be a national unity by force 
of arms, if it comes at all. Thus in the creation of political order, the 
methods vary and the functions of government are carried out by a 
variety of political forms. One finds that everywhere different types 
of political structures are, thus, framed out of the elements stated 
above on some offered justification. Well over half the human mass 
of the world today lives under governments that with some 
justification, however slight, describe themselves as federalism.4 
Yet though the institution may thrive and more federal systems be 
added to the number every decade, the definition of federalism 
continues to be a matter of controversy.
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Federalism is a dividing of powers spatially as well as functional­
ly. The legal relationship between the states themselves and the 
federal government is prescribed in the Constitution, though the

The Constitution of Nigeria establishes a federal system of 
government. The very first three sections, section 1, section 2, sec­
tion 3 of the Constitution of Nigeria declare that Nigeria shall be a 
Federal Republic and consist of neneteen states. Therefore, 
"states” as such are constitutionally recognised units and are not 
mere convenient administrative divisions. Nor is the Nigerian 
federation a league of states, united in a loose relationship: nor are 
the agencies of the federation driving power from it. There is no 
formal surrender of state rights and no formal grant of constitu­
tional rights by the federation to the states as in the case of U.S.A. 
The federation is not a federation of enumerated powers, granted 
by the states, nor are the states in Nigeria creations of the federa­
tion. The states are created by an Act in 1976 and recognised as 
such by the Constitution. The Constitution of Nigeria contains the 
constitution both of the federation and of the states,, comprising 
the Federal Republic. The one is not subordinate to the other in its 
own field, the authority of one is co-ordinate with that of the other. 
The dual polity with a federal government at the centre and the 
states at the periphery, each'endowed with powers of its own to be 
exercised in the field assigned to it by the Constitution, formed the 
very structure of the system of government under the Constitution 
of Nigeria.

government. The aim is to have a common policy vis-a-vis the rest 
of the world. The federal scheme also provides for the continuance 
of the government of the several states, in the federation, preserv­
ing for them, against the world and against the federal govern­
ment, control of most matters of internal policy. The most impor­
tant aspect of a federal system, then, is the distribution of power 
and authority between the federal government on the one hand, 
and the state government on the other. The federal system, thus, 
espoused a democratic theory for controlling the government and 
for ordering society. In either case, the government acting within 
its allotted sphere is not subordinate to the other. In a federal 
system both central and state government act directly on the peo­
ple.



nature of this relationship is subject to constant change through 
political and administrative actions. Under the constitutional for­
mula certain categories of legal powers are delegated to the federal 
government, and states are prevented from taking certain kind of 
actions. The nature of representation in the Senate and the House 
of Representatives at the centre reflect the federal character. 
Moreover, the authority of the federal government or of the state 
government in specific areas may not be exclusive and duality of 
control over policy may lead to the development of joint program­
mes. Thus, the Constitution limits or controls the manner in which 
power is used by the federal government and state governments.

Nigerian federalism is sustained by several political institutions. 
The National Assembly is a representative body consisting of a 
senate and a House of Representatives. The unit of representation 
in the Senate is of course the state, but it is. the population of the 
state, not the governmental organisation. Representation in the 
House of Representatives is also based on the population of the 
State. This concept of representation, both in the Senate and the 
House of Representatives, establishes an institutional relationship 
between government and the people. The President is a product of 
votes rendered state by state, and the national judiciary interprets 
the Constitution in ways that preserve the federal arrangement, as 
by separating state rights from national rights. On the other hand, 
the states though not sovereign are not mere sub-divisions of the 
federal government. The federal government has authority to 
govern the people directly in regard to many matters of domestic as 
well as foreign policy, and the authority of the federal government 
comes from "the people" of Nigeria and not from the individual 
states as separate political entities. All the states have the same 
constitutional rights, the same ratio of representation in the House 
of Representatives6 and the same number of representatives in the 
Senate, theyame right to participate in federal elections, and the 
same amount of control over the structure of their own govern­
ment. The Nigerian states are not sovereign in the same degree as 
independent nations who have been recognised by other nations 
and who belong to the international state system. Sovereignty 
developed as a legal-political concept in the sixteenth century, in 
the period of growing nationalism, and described the power of a 
monarch, or sovereign, to carry on relations with other rulers and, 
internally to govern his country. Power was theoretically undivided 
because it rested in a single, indivisible ruler, but in a modern na­
tional state power is dispersed throughout the governmental 
system and it is not easy or especially useful to locate its ultimate 
repository. The mediaeval notion of sovereignty as a 'indivisible en­
tity does not fit in the complex realities of federalism.

12
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When the makers of the Constitution of Nigeria framed the Con­
stitution, they created a system of government based on existing 
institutions with a few variations to cure or curb the ills of past ex­
perience. A member of the Constitution Assembly, keeping in view 
the past mistakes, stated:

Perhaps because it was. more than simply comestible with 
Nigerian values, the new Constitution soon became a symbol of 
political virtues, political rhetoric, widespread prosperity, national 
expansion, and accompanied heavy burst of enthusiasm for civil 
government after thirteen years of military rule, all contributed to a 
wellnigh universal feeling that the Constitution contains a close 
guarded secret of prosperity.

In 1979 the Nigerians were well acquainted with legislature, ex­
ecutive, and judicial organs of the government and had an idea of 
popular elections under the 1963 Constitution. What was noval in 
the 1979 Constitution was the introduction of Presidential system 
of government and the order of allocating the system of powers. 
The values and concepts of government the framers put forth were 
also familiar.

The framers of the Constitution wanted a strong national 
government, able to cope with all serious economic and political 
problems because they were apprehensive about abuse of power 
as under the 1963 Constitution. Thus, the core of the problem was 
to establish a government that would able, as Madison stated "to 
control one part of the society from invading the rights of another, 
and at the same time sufficiently controled itself, from setting up 
an interest adverse to that of the whole society."9 This problem, of 
course, is as old as society itself, and the solution of the framers 
was to establish an intricate means of distributing political power. 
As Madison explained.

It is really very clear right from the beginning, or if one reads 
through the Constitution, even as a lay man, one can discover 
that the Constitution makers have been very much aware of 
the trouble the country has been in and the historical ex­
perience we had. The fact that we have to undergo all these 
problems in our life history and the fact that we have to start 
again as a nation have guided them and I must say that 
they, as a result, have come out with this Constitution.8

9. Quoted in T. Mason, Free Government in the M.ikim,, 
University Press, 1965). p. 172.
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Ambition must be made to counter ambition. The interest of 
the man must be connected with the constitutional rights of 
the place. It may be a reflection on human nature, that such 
devices should be necessary to control the abuses of govern­
ment. But what is government itself but the greatest of all 
reflections on human nature? If men were angels, no govern­
ment would be necessary. . . A dependence on the people is, 
no doubt, the primary control; but experience has taught 
mankind the necessity of auxiliary precaution.10

Federalism is a means of obliging government to control itself. It 
provides for a limited government. The constitution is an instru­
ment of limited government and limited government is provided 
through the principles of separation of powers and distribution of 
powers. And to set at rest all later questioning of what that 
distribution really is, it is written into the Constitution. This distribu­
tion of power firmly established in a written constitution is the 
distinctive feature of federalism. The sharing of different kinds of 
authority among public officials, and sharing of power between 
federal and state governments contribute towards limited and Con­
stitutional government. This combination of separating, sharing, 
and prohibiting power can most fruitfully be analysed under the 
heading of federalism. Federalism requires a geographical distribu­
tion of power among states and national government. The distribu­
tion of power among federal officials is made the basis of func­
tions.

By establishing a government based on shared power, the 
framers achieved what Mason11 has called "institutionalised ten­
sion." Alexander Hamilton describes the sharing of power as the 
characteristic of federalism and advocates that the "vibrations of 
power are the genius of our government."12 Tensions and vibra­
tions of power connote a dynamic rather than a static system. But 
sometimes tensions and vibrations in the relation between the 
states and federal government become a source of continuing con­
flict and controversy. As at present the existence of a federal police 
force and the absence of state police forces has become a point of 
controversy in Nigerian political system.13 There is a clear underlying 
tension among competing levels of government though national 
leaders often speak of co-operation about federal-state relations.

11. A.T. Mason. The Supreme Court: Palladium of Freedom, 
Michigan: University of Michigan Press, 1962) P- 8.

12. Quoted in Mason, Id. p. 8.
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On a strictly legal basis the states are equal, for all the states 
have the same relative power in enacting legislation and in handling 
local problems. But this legal equality of the states is more ap­
parent than their economic equality, for there are greater variations 
between the states in such figures as annual income, wealth pro­
duced, and extent of physical resources. These variations not only 
affect the ability of the states to support governmental services, 
but also influence the pattern of relations with the federal govern­
ment. The differing resources of the state may be balanced in part 
through programmes sponsored by the federal government. The 
disparity of wealth among the units within the federation means 
that equality of opportunity varies from state to state. To those 
who view extensive economic and social planning on a national 
scale as necessary or desirable, the federal system may present a 
serious obstacle. Financially and administratively, there is costly 
duplication of effort. However, no one supposes that the states are 
equal in influence in respect of wealth, population, area, and cer­
tain other aspects. The rationale of federalism is that it protects 
diversity of interests within regional units while allowing a national 
political system to develop. On the other hand, the territorial civil 
war in Nigeria, touched off in 1967 by Biafra's secession from the 
central government is a remainder that the tensions within a federal 
system distrupt the whole structure and, second, a federal system 
does not guarantee political stability.

The citizen has a voice in ruling himself but his power is limited 
because he shares it with a vast number of his fellow citizens. 
Since federalism lays a political system which is a representative 
government, the popular will is expressed through elected 
representatives and appointed officials. Citizen's views on policy 
issues are usually expressed through representatives rather than 
directly and they are bound by the resulting decisions. By frequent 
elections the voters choose the principle legislative and executive 
officers of government. A citizen's formal role in the governmental 
process is normally limited to participating in the selection of

By multiplying centres of government and discussion it pro­
motes the diffusion of political knowledge and the 
maintenance of healthy and independent opinion. It is the pro­
tectorate of minorities, and the consecration of self- 
government.15

Federalism encourages greater participation by citizens in the 
political process since the federal structure prevails at all levels of 
government - central, states, local, and even along the organise 
lion of political parties:14 As Action states:
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representatives, although he can influence in many other ways the 
decisions his representative will make. The Constitution also pro­
vides, however, one instrument of direct democracy whereby 
governmental decisions are immediately made by the people as a 
whote rather than by the representatives as under section 8(b). This 
initiative is a means by which a specified number of people propose 
a constitutional amendment and compel a popular vote on its 
adoption. Again under federalism significant decisions are made by 
state and local governments. Local problems can be handled at the 
grass-roots level by the people who are most intimately associated 
with them. Certain governmental plans and devices can be tested 
at the state level, and proving worthwhile, can be adopted at the 
national level. State and local governments can thus serve as 
testing grounds for politicians and administrators who will even­
tually assume responsibility with the national government. 
Whereas federalism allows more levels of government, more points 
of access to the government, this often leads to delay and indeci­
sion. Again one can also argue that under the federal-system, local 
and parochial interests have often been able to frustrate efforts to 
solve national problems. In a federal system since federal govern­
ment collects almost all the taxes, it can also be argued that the 
federal system has often left states unable to pay for local services.

In a federal system the constitution fixes the broad outlines of 
the distribution of power between the federal government and the 
state government. Both the federal and the state governments 
derive their power from the constitution, and thus are independent 
within their own sphere of action. In either case, the governments 
acting within their allotted spheres are not subordinate to the 
others. Both federal and state governments act directly on the peo­
ple. It is sometimes mistakenly understood by this that the two 
levels of government are of co-equal power. This is far from being 
the case. Section 4(5) of the Constitution states:

consentH°USe °f Assemb|V °f 3 sta^ 
Assemblv Z > T VaM'V made by ,he
Assembly, the law made by the National Assembly shall 
sfetency be vo^ °,her Sha" ‘° the eXtent °f ,he incon'

Again section 5(2)(b) states:

Acton, Freedom in Antiquity, in Constitutional Law Cases and Other Pro­
blems ed. by P.A. Freund, M. DeWolfe Howe, A.E. Sutherland, E.J. 
Brownf Boston: Little Brown Er Co., 1961) p. 119
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The Nigerian Constitution indicates a federal texture by pro­
viding for distribution of legislative powers between the centre and 
the states.19 There are two lists of legislative powers, one for the 
centre known as "Exclusive Legislative List" and the other both for 
the states and centre known as "Concurrent Legislative List." 
Under the concurrent list there are two headings, one providing for 
the extent of the power of the centre and another providing for the 
extent of the power of the states. Since both the extent of the cen­
tre and of the state is separated, one can conclude that there is a 
second exclusive legislative list for the centre within the concurrent 
list. Whereas in this list the centre shares power with the states, in 
the first exclusive legislative list,20 the centre does not share power 
with the states. The residuary power of legislation is given to

16. Section 212(1).
17. Section 4(2).
18. Section 265.
19. Schedule 2.
20. Schedule 2, part 1.

The supremacy of the federal government is expressed in its 
bearing full responsibility for peace, order, and good government in 
any part of the federation.17 The Constitution charges the federal 
government with certain specific responsibilities in its relation with 
the states as component parts of the national union. The federal 
government is, however, the final judge in its own responsibilities 
with respect to the states. The federal government is charged with 
protecting each state when there is an actual breakdown of public 
order and public safety or there is a clear and present danger of an 
actual breakdown of public order and public safety or there is an 
occurrence of imminent danger or the occurrence of any disaster or 
natural calamity.18

Both these sections of the Constitution establish the legal 
framework within which Nigerian federalism is to operate. Section 
4(5) does not mean that the federal government may pass any law 
and make it the supreme law of the land; but it does mean that if 
the federal government does have the power to pass a law, it will 
negate the state law on the same subject. And significantly, such a 
conflict between the federal laws and state laws is to be decided 
not by the state or federal courts but by the national organs, the 
Supreme Court,16 which authoritatively and ultimately interprets 
the extent of the government power. Moreover, these two sections 
provide for the federal supremacy over the states.
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General changes in social, political and economic conditions in 
the world have created a necessity for strong centre in federal

The entire scheme of distribution of powers undoubtedly 
displays a strong tendency towards a high degree of centralisation. 
This led a member in the Constituent Assembly to remark: I, regret 
to say that there is very little that is federal in it.24 Looking through 
the distribution of power, one cannot fail to observe the extreme 
concentration of power in the federal government. But this is the 
product of realism and genuine understanding, keeping in view the 
past history where the weak central government became the cause 
of the failure of the federal government in the country. Deviation 
from the strictly federal pattern as in U.S.A, does not mean the 
breach of federal principles since one must remember the different 
ways the federal structure originated in the U.S. and in Nigeria. 
There is no strictly rigid federal system set as a pattern for all to 
copy as Wheare25 maintains, nor any sanctity attached to any par­
ticular form of federalism. Under federalism, there are many 
gateway of ideas and actions so that there fate is seldom settled by 
a single arbiter. Federalism allows for a variety of responses on 
matters for which there is no vast enduring majority, but on which 
opinions justifiably differ and fluctuate.

states21 as under the U.S. Constitution. Under the legislative lists 
subjects have been precisely formulated so as to lead to a minimum 
of controversy and litigation. This is unlike the American Constitu­
tion where the subjects have been dealt in such general terms that 
the amount of litigation is immense. The National Assembly can 
only invade the legislative field of the states on the ground of main­
taining and securing of public safety and public order subject to 
conditions under section 11. Further, the National Assembly has a 
right of way in legislation22 in the case of inconsistency between 
laws made by the National Assembly and the state House of 
Assembly. These features show the balance in favour of 
strengthening the federation as against the states. This is to be at­
tributed to the past experience in Nigeria during its First Republic 
when the weak centre produced its downfall.23

21. Section 4(7)(a).
22. Section 4(5).

23. B.O. Nwabueze, Constitutionalism in the Emergent States (Rutherford- 
Fairleigh Dickinson University Press, 1973U7 jjj

24. Proceedings, op. cit., 72, para 123/°/
“• Wheare, Federal Government, (London: Oxford University Press
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systems. Industrialisation and urbanisation, the enormous pressure 
of political upheaval in the world and world wars have began to 
transform federal systems leading them towards greater centralisa­
tion. Some state and social functions, such as social welfare and 
economic regulations, have had to be transferred to the federal 
government for the development of a centralised machinery for the 
promotion of a welfare state. The enormous burdens of defense 
and foreign policy have further strengthened central power. The 
federal systems have become more centralised and top-heavy. 
However, it can be stated that the adjustment of the older schemes 
of federal organisation to the necessity of industrialism and the 
nuclear age involved nothing more than change in the concept of 
federalism. Necessities of time and life cannot be sacrificed at the 
alter of immutable and sacred principles; the principles cannot be 
salvaged by repeated and excessive resort to the past; they must 
stand on their own present merit. No doctrine can stand on its own 
feet unless it serves the needs of society. The present is the only 
reality.

The basic principle of federalism is that the legislative and the ex­
ecutive authority is partitioned between the federal and the states 
not by any law to be made by the federal government but by the 
constitution itself. To set at rest all later questioning of what this 
distribution really is,it is written into the constitution. This distribu­
tion of power firmly established in a written constitution is the 
distinctive feature of federalism. Though in such an assigned field 
the balance may be tilted towards the centre, this does not form 
the essence of federalism. The chief mark of federalism lies in the 
division of the legislative and the executive authority between the 
federation and the states by the constitution. This is the principle 
embodied in the Nigerian Constitution. Federalism is a principle of 
co-ordination, reconciliation between two divergent tendencies, 
the widening range of common interest and the need for local 
autonomy. The federal government by virture of its position, is call­
ed upon to co-ordinate the activities of the various state govern­
ments in the interest of uniformity without which there is the risk of 
fissiparous tendencies growing unchecked. Moreover this trend of 
tilting balance of power in favour of the centre is not only peculiar 
to Nigeria. War, economic depression, planning, the growth of the 
idea of welfarism, etc. all these have promoted the increase of 
federal powers in the U.S.A., Australia, Canada. Hathorn, Pen-

'niman, and Ferber state :

Centralisation of power in the national government io o 
political fact of life almost everywhere in tho world. The con­
cept of "co-operative fedoraihm" in tho United States at leant
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It is noticeable that the Constitution of Nigeria used the word 
federation in many sections as a feature of the Nigerian Constitu­
tion. This deliberation of the use of the word federation seems in­
tentional so as to stress the federal structure while at the same time 
showing the country as one nation. The framers of the Constitution 
wanted to stress the idea expressed in the preamble in each part of
26. G.B. Hathorn, H.R. Penniman, M.F. Ferber, Government and Politics in the

United States, (New York: D. Van Nostrand Co., 1966)p 47

TheJMigerian Constitution is impressed with two major represen­
tative systems, the British and the American. The judicial writs 
mentioned in section 42 are copies of old English writs and shall be 
modified and adjusted in the context of Nigerian conditions under 
the rules for regulating the practice and procedure in the courts. 
The very name of these writs in the Nigerian Constitution carry 
with them the characteristics they had acquired in British constitu­
tional history. From the American Constitution it has not only bor­
rowed the federal structure but the idea of federalism and the 
presidential system of government having previously tried the 
British system of government. From the American Constitution is 
drawn the inspiration for widespread judicial review of laws, 
governmental actions and fundamental rights guaranteed by the 
Constitution. The American "due process" clause has been formal­
ly disclaimed under section 32 that state: in accordance with a pro­
cedure permitted by law; though it survived under a different 
nomenclature with a different context, "reasonably necessary" 
under section 30, or "resonably justified" under section 41. But the 
federal American tradition of distrust of a too powerful centre has 
not been accepted at all as stated earlier. There are other influeces 
found in the Nigerian Constitution that can be traced to the Indian 
Constitution that incorporated the Directive Principles of State 
Policy. Though the whole idea of such principles can be traced to 
the Rights of Man and Citizens proclaimed by revolutionary France 
and the Declaration of Indepence by the American Colonies.

Nevertheless a careful reading of the items over which the states 
have been given jurisdiction makes it clear that the states have not 
been reduced to a mere appendage in the scheme of division of 
powers, on the contrary, they have at their disposal substantial 
power covering a large area to meet their local needs which enable 
them to function as effective units of the sovereign power which 
they share with the federation.

keeps many facets of this trend within the boundaries of the 
historic distribution of powers principle.26
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the Constitution: To live in unity and harmony as one indivisible 
and indissoluble Sovereign Nation.

A unique feature of the Nigerian Constitution is that it lays down 
the federal feature not only for the government of Nigeria but for 
the political parties as well. National political parties are organised 
along federal lines. Thus, it is not only the structure of the govern­
ment, but the whole political process is federalised. A member of 
the Constituent Assembly, while commenting on the federal struc­
ture of political parties, stated:

27. Proceedings, op. cit., p. 771, para 1522.
28. Sections 201-209.
29. Section 202(b) & (e).
30. Section 204.
31. Section 207.
32. Section 205- 206.

The Constitution makers realised that political parties are in­
dispensable vehicle of parliamentary democracy. However, their 
experience with the sactional nature of political parties during the

The condition stipulated... for organising future political 
parties on National basis with equitable representation of 
various states participating at the higher level of executive of 
any political party, is a realistic approach to unite the people of 
this country on common political forums. There will definitely 
be a general mobilisation of public opinions towards social, 
cultural, economic and political revival and inter-actions which 
will generate greater understanding among the various ethnic 
groups; increased mutual co-operation, understanding and 
trust among party members in different parts of the country; 
and thereby foster true spirit of National Unity, progress, 
stability and prosperity.27

The Constitution of Nigeria lays down an elaborate system of con­
trols of political parties.28 All types of sectional interests are barred 
in forming political parties.29 Their aims and objectives are clearly 
stated to conform to Chapter 2 of the Constitution.30 Their finan­
cial resources, constitution, and rules governing their conduct are 
strictly laid down in the Constitution. All types of military 
postures31 by political parties that can create obnoxious climate 
and establish ochlocracy are prohibited. Secular character, na­
tional unity, and the democratic ideals are stressed as features of 
the Nigerian political parties. The whole political party system is 
subject to strict watch, control, and scrutiny by a central body, the 
Federal Electoral Commission, (FEDECO).32
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The Nigerian Constitution does not profess any particular type of 
political creed though a member of the Constituent Assembly 
described it as an "elitist Constitution"36 thereby implying it as 
capitalist oriented. The Constitution does not commit itself either 
to socialist pattern of society or to capitalist structure of society.

33. (Vwabueze, op. cit., ch. 5.
Proceedings, op. cit., p. 603, para 1185.

35. Id. p. 766, para 1512.
36. Id. p. 76, para 131.

First Republic,33 which had led to its down-fall, served as their 
main guide in introducing controls and limitations into political par­
ties. Political parties provided for under the Constitution must be 
federal or national in character. The Constitution makers thought 
that this would alley the fears of the common man and his dread of 
a repetition of past events. As one member of the Constituent 
Assembly, while echoing the fears of the common man, stated:

I have heard a lot of the same ordinary men say they wished 
the army would never leave power in this country. Why are 
they saying so? These sentiments have their origin from the 
same source. The common man in this country, the farmer, 
the small trader, a person who does not aspire or has the 
slightest hope of sitting in the seats hon. Members are sitting 
today, is mortally afraid of party politics. The tyranny of party 
politics is a fact of life which we should all recognise. As a mat­
ter of fact, it is my personal feeling that all the Premiers of the 
Regions which we had then happened to be the leaders of their 
political parties, and they were in truth dictators in this coun­
try. All of them without any exception were involved in this, 
and I fear that with the return of political parties in this country, 
the same trend of events is going to take place.34

This is a very proper innovation in political arena when the coun­
try is made up of various tribes and religions which differ in 
historical origin and social customs. This is, most probably, the on­
ly way to bring different communities into one united fold by ar­
rangement if not by attitude of mind, which with the passage of 
time might uecome a habit. But to lay down political objectives for 
political parties is a tricky business since every party can drive and 
interpret different conclusions from these objectives. But to let 
them draw their own objectives will help them into the understan­
ding and depths of their motives, resources, and the public reac­
tion to their ideals. One member of the Constituent Assembly ex­
pressed similar opinion when he stated:

I think they have gone out of their way to make such provi­
sions which to me, are just better left for the political parties to 
use for their own campaign cctfvrtiss.-3
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39.
40.

Section 10.
Sections 17(3)(b) & 10(3).
Proceedings, op. tit., p. 60, para 100.
A.E. Sutherland, Constitutionalism in America: Origin and Evolution of its 
Fundamental Ideas, (Cambridge (Mass): Harvard University Press 19631 p 
265.

The Nigerian Constitution adopts a secular policy.37 A secular 
state does not mean a state without a religion. It simply means that 
there is no official religion; it means non-adoption and non-support 
of any religion; and that everybody is free to worship the way he 
likes. It does not disallow anybody from having a religion or not 
having one. In fact, it follows along the pattern of the freedom of 
the individual. Thus secularism does not suggest that in a secular 
state religion does not exist or that the constitution is indifferent to 
religion.38 As one member of the Constituent Assembly remarked:

There is no doubt that we all want a secular state, and when 
we talk of a secular state we are not suggesting that religion 
does not exist. That is not the point. All we are saying is that 
the states cannot say that this is a Christian state or a Moslem 
state or a pagan state or whatever you want to call it 39

The idea that in a popular controlled polity, religious or­
thodoxy should be entirely dissociated from governmental 
authority.40

The idea of 'isms' is avoided throughout the Constitution. Those 
who wish to use the Constitution for any particular ideology or 
'isms' or political creed or faith may do well remember that any ap­
proach over this vital issue is to be made within the constitutional 
frame-work itself. Even chapter 2, sections 13—22, relating to Fun­
damental Objectives and Directive Principles of State Policy does 
not express any favour for any 'isms;' they only express the idea of 
a welfare state. There is nothing in this chapter that could not be 
taken or adopted in any modern state as the universal principles to 
meet the progressive and welfare subsistence needs of any nation.

The state that does not have an official religion, can treat one 
religion in exactly the same way as any other religion. In this way, 
the state is neither hindering nor encouraging any religion in the 
society. Thus, the Constitution of Nigeria is not anti-religious. The 
Preamble to the Constitution, in fact, is spelt out in the name of 
God. However, a machinery for working political institutions has 
naturally to be constitutionally neutral in a community where there
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41.
42.
43.
44.

Section 35.
Section 41.
Section 10(2).
Section 194.

This signifies a federal approach to education and religion that 
tends to regard religion as the private affair of individuals rather 
than that it should be meddled within public policy. Federalism, in a 
country of different religions, demands a restrained and responsi­
ble use of the Constitution. An intemperate and irresponsible use 
of the Constitution breaks up the climate and texture of federalism. 
Litigation on such matters will dissipate the dynamism of social, 
economic, and political progress.

A constitutional lawyer versed in American federal arrangents 
might be disposed to criticise Nigerian federal structure as 
detrimental to the principles of federalism. But such a disposition 
would be a misreading of the facts. A large part of the explanation 
for the difference in design can be found in the circumstances of 
the origin of federalism. As a result of this.difference, that is, 
American federal origin being in a union of states, these states still 
enjoy certain privileges that one finds missing in Nigerian states. 
The Nigerian Constitution stresses the role of the federal govern­
ment in the strongest terms by ascribing single citizenship unlike 
American Constitution where confusion exists on this point. Again 
the Nigerian Constitution provides for a Nigerian Police Force44 and 
makes it clear that no other police force shall be established for the

Right to freedom of thought, conscience, and religion is 
guaranteed under the Constitution.41 All persons are equally entitl­
ed to freedom of conscience and the right to profess, practice, and 
propogate religion. No doubt this freedom is subject to public 
order, public morality, public safety, public health, in the interest of 
defence, or for .the purpose of protecting the rights and freedom of 
other persons.42 A part of this religious freedom under the Con­
stitution includes freedom for every religious denomination to 
establish and maintain institutions for religious purposes, to 
manage its own affairs in matters of religion. But no person atten­
ding any place of education shall be required to receive religious in­
structions or to take part in or attend any religious ceremony or 
observance if 3uch instructions, ceremony, or observance relate to 
a religion other than his own or a religion not approved by his 
parents or guardian,43 for an individual has his right to join 
whatever religious group he chooses and to change his religion his 
belief as he wishes.
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Centralisation of police should result in the even enforcement of 
laws. If federal government has no control over police force, it may 
find it difficult to secure compliance with its regulations and its 
orders in the face of serious hostility or resistence. The case of Lit­
tle Rock in U.S.A, is in point, where the federal troops had to be 
assigned to keep order when a federal court decision on school 
desegregation was not obeyed. The Nigerian Constitution provides 
for unified judiciary which facilitates the smooth transaction of 
judicial administrative business.46 The Constitution commands the 
states to give enforcement to judicial decisions of any other state. If 
every state clinges to its own forms and persistently refuses to en­
force the decisions of other courts of the country established under 
the Constitution that do not have exactly the same requirement, 
there would be great confusion, loss of time, and inconvenience. 
Thus full faith and credit shall be given to all judicial decisions of 
the federation and the states in all parts of Nigeria, the execution of 
all decisions or orders delivered or passed. These features cut 
across the basic texture of federalism as found in America. But 
these features can be justified with respect to reasons relating to 
social, political variations between different federal structures 
found in various Darts of the world. The federal concept has indeed 
undergone profound changes although there never was, perhaps, 
a logically comprehensive and satisfactory definition of federalism 
at any time.

45. Proceedings, op. tit., 272-273, para 524 - 525.
46. Section 251.

In constitutional jurisprudence sovereignty is said to be indivisi­
ble between the federation and the component units. Thus the uni­

federation or any part of it. This centralised arrangement of the 
police force is of utmost constitutional importance in that it helps 
to protect the federal government from challenge by force. It 
would be unthinkable for a state to stage a coup d'etat by locking 
up opposition to the government. A member of the Constituent 
Assembly expressed similar ideas when he stated:

People have Talked about state police and local government 
police. Well, this pressure has been on for many years and it 
was resisted not because it was a bad proposal as such but 
because we are not very mature politically in this country. 
Once you give them an instrument — some of the politicians — 
they will misuse it, and because of that, we thought that the 
police should remain a federal police force. It is quite easy to 
misuse state police or local government police but with the 
federal government police it will not be so easy.46
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Another feature, of the Nigerian federalism is the setting up of the 
various executive bodies under section 140 for the federation and 
under section 178 for the states. The Nigerian Constitution makes

47. Schedule 2, Part 1, entry 62.
48. Id., entry 59.
49. id., entry 36.

It is a noticeable feature of federalism under the Constitution of 
Nigeria that matters wmch are likely to cause disputes between the 
states have been taken by the federation under its own control. 
Such an approach would reduce bitterness among states and the 
solution to the problems would be found in the spirit of na­
tionalism, welding the nation together. For example, the Constitu­
tion has an important provision regarding waters from such 
sources that affect more than one state.47 Similarly inter-state 
trade and commerce,48 mines and minerals resources,49 are taken 
care of by the federal government. Aware of the unending disputes 
in other federations, particularly the U.S.A., the Constitution 
makers decided that the power to deal with such subjects should 
be vested exclusively in the National Assembly. Thus the National 
Assembly by law provides for the adjudication of any dispute or 
complaint with respect to use, distribution or control in such mat­
ters. The solution is both national and rational. It avoids situations 
of tension between two waring parties. Such a solution will take 
the heat out of such disputes and avoid the unending wrangle bet­
ween states in the judicial courts.

ty of citizenship, one federal police force, unified judiciary cannot 
be regarded as basically contrary to the federal idea. It makes no 
more sense to allocate sovereignty to both the federation and the 
state governments than it does to allocate it to either level thereby 
unitarising the federal government. The most sensible explanation 
suggests that sovereignty is possessed jointly, by the whole federal 
state, and exercised in different fields by both the federal and the 
state governments each directly over the individual citizens, even 
though this explanation may tend to fragment "indivisible 
sovereignty" or at least tend to suggest that the accepted defini­
tions of state and sovereignty do not fit realities of federalism. After 
all, it is citizenship of one sovereign state and if each state were to 
grant citizenship according to its own standards, then the situation 
would be constitutionally indefensible, administratively confusing 
and in practice perplexing. Similarly a unified judiciary, administer­
ing both federal and state laws, ensures uniformity in legal struc­
ture and procedure and cannot be said to be intrinsically anti- 
federal in character.
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use of these bodies as a constitutional method of finding facts and 
solving tensions under the Constitution. The executive bodies 
recognised by the Constitution have interesting and varied func­
tions and statuses and have bearing on Nigerian federalism in prac­
tice. For example, the Federal Electoral Commission provided for 
under section 140 is charged with the superintendence, direction, 
and control of all elections to the National Assembly, Houses of 
Assembly, President, Vice-President, Governors, and Deputy 
governors of states. As a federal commission it helps to achieve 
uniformity of standards in elections and electoral matters. 
Moreover, it is taken care of that their composition is to reflect the 
federal character of the Country.50

The federal executive bodies are not only for matters affecting 
the federal government, they are also for guiding and advising the 
federal government regarding matters relating to the states as in 
the case of National Economic Council, National Population Com­
mission, Police Service Commission. This facilitates the smooth 
working of the administrative machinery of the country as a whole 
as well as to ensure the better co-ordination of policy and action 
between the federation and the states. The federal executive 
bodies and the state executive bodies are to work in union, exten­
ding full co-operation with each other in related fields. This in­
cludes the giving of directions by the federal executive bodies to 
the state executive bodies. This becomes clear if one reads the 
working of the Federal Electoral Commission and the State Elec­
toral Commission.51

50. Section 14(3).
51. Schedule 3, part 1(c), & part 2(c).

Federalism in the Nigerian Constitution has not come out 
unscathed in the matter of the division of financial powers. Here 
again one finds an urge towards centralisation in public finances. 
The reason appears to be the unification of the economy and the 
multiplying of governmental functions. Many of the most expen­
sive functions of government are allotted to the federal govern­
ment in the distribution of powers in the Constitution. It is thought 
to be contrary to the interest of the country as a whole that there 
should be wide disparites in the number and quality of public ser­
vices among the states. The capacity of the different states to raise 
revenue needed to maintain public services at a uniform level vary 
greatly. Some can maintain a high level of public services at 
moderate rate of taxes while others cannot do so even at very high 
rates of taxation. That is why some states have prospered while 
others remain relatively poor. In most cases the plight of the latter
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52. Section 149(2).
53. Schedule 2, Part 2, 0.
54. Section 149(2).

When one talks of finance in a federal system for running 
governments,'for states and local government councils, an essen­
tial and fundamental feature is to find out where the purse string 
lies and how the Constitution can best use it. The taxing power is a 
mighty one under the Constitution. Taking a close look at the 
distribution of powers in the Second Schedule of the Nigerian Con­
stitution, one cannot fail to observe the concentration of financial 
powers in the federal government. The federal government is in a 
favourable and strong position as a collector and distributor of 
taxes since the terms and the manner of distribution of taxes to the 
states and local government councils is to be prescribed by the Na­
tional Assembly.54 However, under section 151 the federation may 
also make grants to a state to supplement the revenue of a state in 
such sums and subject to such terms and conditions as may be

is largely due to the poverty of or lack of variety of their resources. 
Their condition, however, is assuaged by a general centralising of 
the economic system. This also helps in establishing a uniform pat­
tern of public services in the states. To avoid all such disparities the 
Constitution makes elaborate provisions with respect to the finan­
cial relationship between the federation, the states, and the local 
government councils. It makes a clear cut statement that the finan­
cial arrangements between the Federal, the States, and the Local 
Government Councils in each state shall be prescribed by the Na­
tional Assembly.52 The significance of this provision becomes clear 
when one takes into account the unending conflicts between the 
federation and the states and their local government councils in the 
financial fields. The Constitution provides for the adjustment of 
receipts from certain specific sources and this avoids the conflicts 
where the federation and the states have tried to raise revenue by 
taxing the same source such as income tax and capital gains tax, 
etc.53 Double taxing the same source both by the federation and 
the states, and the local government councils in theory looks all 
right. In practice, however, it creates great inconvenience. The 
federation thought that the states stood in its way to enhanced tax­
ing while the states looked upon the federation as a hinderence to 
their financial soundness and thus as impinging on their provision 
of public services. Similarly, a conflict may arise between the state 
and its local government councils. At the same, people are apt to 
resent that they are subject to double or excessive taxation. Such a 
policy amounts to enormous and waxed problems.
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When either course is adopted, it enhances the importance of 
the federal government and diminishes the autonomy and in­
dependence of the state governments. When federal government 
is given over-riding control over financial matters, the states are left 
either to follow federal government directives or to live with their 
poverty, with poor public services and finally perhaps with public

prescribed by the National Assembly. Federal grant is a kind of 
equaliser of the disparities among the states in respect of what they 
need and what they can afford. Grant programmes are hailed for 
providing services in areas where the tax basis is small, for increas­
ing the capacity of the state government to meet demands on it 
and for enabling state legislatures to initiate programmes they 
might otherwise find impossible. Thus through grants the states 
can tailor their programmes to meet local needs and conditions. A 
modern industrial nation must furnish extensive social services. 
This consideration is, of course, reinforced under the present Con­
stitution by the Fundamental Objectives set out in chapter 2. States 
are apt to be slow in moving in this direction. Grants-in-aid permit 
desirable and necessary programmes to be developed within the 
framework of the federal system. Through the grants-in-aid system 
the spending power has been developed as a potent weapon by the 
federal government in securing state co-operation in many fields. 
Again it can also be argued that though aid programmes helps 
state's needs, they also lead to fragmentation of federal programm­
ing, overlapping, and weakened co-ordination. But sometimes ex­
cessive national control ignores area differences and special needs. 
Grants-in-aid also promote inter-governmental co-operation. Fur­
thermore, the grants-in-aid system enables states to administer 
functions bearing on a national interest and thereby, in effect, to 
acquire a measure of control over national policy. The states can 
use this administration as a check on national policy, and also as a 
moderation of tendencies towards excessive centralisation.

There is one government, however, that has ready access by 
taxation to all pools of wealth in the country. That, of course is the 
federal government. The poorer states which find it difficult to 
finance their activities, and other interests that want a high level of 
government services, are tempted to argue that they nave an in­
herent right to be taken care of by the federal government. As the 
federal government collects large funds, so goes the argument of 
the poorer states, so it should either make grants to states enabling 
them to maintain desired levels of government services, or it should 
itself take over some of the more costly functions of government 
and administer them.
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55. Proceedings, op. cit., p>. 70, para 120.
56. Proceedings, op. c't., p. 313, para 606.

States are virtually beggars and I do not think that we can 
operate a federation like this.®

frustrations at the inadequacy. Grants-in-aid put states in the posi­
tion of being suppiecants for the favour of money grants from me 
federation. In such circumstances a member in the Constituent 
Assembly remarked:

The reason for adopting federalism in Nigeria is to arrest the 
reach of a distant government that is not trusted to take account of 
unique circumstances in different areas. A member in the Consti­
tuent Assemblv expressed this clearly when he stated:

Federalism is ths best system of government for Nigeria 
because of our nature and our ethnic plurality. Wo are a nation 
of different interests, different thinking and different pattern of 
life and culture.®

Many matters that would cause the sharpest conflict if they were 
thrown into national oolitics cause little dissension when dealt with 
separately in each state. Federalism enables many regional in­
terests and idiosyncrasies to have their own way in their own areas 
without ever facing the necessity of reconciliation with other 
regional interests. Individuals identify themselves with particular 
regional interests and find in them a satisfying expression of vi/hat 
might be called local culture and personality. Thus, as long^as the 
federation of widely autonomous states continues to exist the 
legislatures of these states adopt laws significantly relating to the

This diminishes their position as partners in the federation. Their 
independent role and status as federal units is weakened. It is in­
evitable that some federal control will accompany the grants, as 
well as federal assistance and co-operation. If the sums are large in 
amount, as they usually must be to accomplish their purpose, the 
authority that takes the odium of collecting them is unlikely to give 
a completely free hand to other authorities in spending them. Con­
trol is usually secured by earmarking the grants for specific pur­
poses such as public health services, old-age pensions, or 
unemployment relief. To earn the grant the state governments 
must comply with the specification laid down by the federal 
government covering the particular activity that is being aided. 
Techniques of federal supervision include periodic reports, audits, 
and inspections, in addition to the basic specifications.
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special circumstances of their particular areas. Consequently there 
is less need to rely on the administrative process and less strain on 
the constitutional safeguards than there would be if one central 
legislature made all the laws for the country. Federalism is a device 
for combining unity and diversity in accordance with the re­
quirements of liberal democratic ideals. The claim is made that 
libertarian values are closely tied to a system of decentralisation 
and spread of decision-making since excessive centralisation is apt 
to tyranny. Federalism certainly offers advantages by increasing 
opportunities for "multiple sources of cleavages."57 But at the 
same time one cannot say that a unitary system like Great Britain's 
has resulted in a debasement of citizen's liberties. It can, then, be 
said that federalism is a neutral system neither promoting nor 
restricting the maintenance of liberal values. In fact, the vitality of 
pluralism is indispensable to the survival of a free society whether 
formalised in federal or unitary arrangements.58 Again it depends 
largely on how federal governments and administrations use the 
system whether it promotes liberal values or not.

Only up to a certain point can diversities be welcomed as an at­
tempt to accommodate local needs and interests. Despite the 
carefully designed structure of federal systems, jurisdictional 
separations cannot always be meticulously maintained when a pro­
blem reaches a point of national concern. It then becomes the con­
cern of all the public at all levels of government. Stress may come 
to weight on the niceties of structure. An analysis of the legislative 
and administrative relations between the federation and the states 
shows that the federal structure established under the Nigerian 
Constitution aims to achieve the paramount need of unity within 
diversity. But to maintain and safeguard this unity within diversity 
will be tested by the working of the Constitution. Some members 
of the Constituent Assembly described the new federal system as a 
trial The future of Nigeria as a Federal Republic, the future of the 
new Constitution, as an examplification of the federal model, will 
lepend upon how the nation evolves the principles and practices of 
federalism. The Constitution holds out great promise as a dynamic 
instrument of accommodation. It will need to be turned to resolv­
ing conflicts and to pointing the way to adjustments. In principle, 
and it is to be hoped in practice, it will be found to be suited to 
Nigeria, whose indispensable requisite as a lasting political com­
munity is unity and harmony as one indivisible and indissoluble 
sovereign nation.
57. S.M. Lipset, Political Man: The Social Bases of Politics (New York Doubleday, 

1960). p. 91.
58. R.A. Dahl, Modern Political Analysis (New Jersv: Prentice-Hall, 1963). p. 37.
59. Proceedings, op. cit., p. 700, para 1379, and P 772, para 1523.
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THE SEPARATION OF POWERS UNDER THE 
CONSTITUTION OF NIGERIA

Practically all modern states have provided some form of 
checks upon the free action of their governments. This is not a 
primordial principle born with the state itself, like the distinction of 
rulers and the ruled. It belongs to the modern democratic state 
whereby the power of the government is reduced by effective 
means of checks and counter checks. To understand the working 
of the government it has thus become important in modern times 
to study how this principle of checks and counter-checks works in 
the working of the government. This principle is based on the idea 
that to ensure the proper working of the law, the various functions 
connected with its working are to be separately executed by 
separate authorities.

The distinctive feature of government is the exercise of power by 
some men over other men, and the classification of the kinds of 
power thus exercised though artificial to a degree, aids the 
understanding of government functions. At the simplest level of 
discussion, a familiar classification, as old as the Politics of Aristo­
tle, is available for use when he advocates the separation of ex­
ecutive from judiciary in the interest of liberty and justice. Though 
he has not anticipated the modern classification but one finds the 
germ of the doctrine of separation of powers in his classification 
between the executive and judicial functions. There are, it is said, 
three distinct kinds of governmental powers — legislative, ex­
ecutive, and judicial. Legislative power consists in law making, 
general rules of conduct supplementing or replacing some of the 
older rules based on custom or unwritten laws. Executive power 
consists in the executing or carrying out the laws and the carrying 
on the manifold public activities and services. Judicial power con­
sists in interpreting the laws or, more concretely, deciding in the 
event of disputes which specify acts are permitted or required or 
forbidden in execution of the laws; it is to ensure as far as possible, 
the impartial settlement of disputes under fixed and known laws.

Aristotle's idea of the separation of powers made no advance 
towards the development of the modern doctrine of separation 

7. H. Hamilton, J. Madison, and J. Jay, The Federalist fLondon:
J. M. Dent & Sons, 1970) paper No. 51.

If men were angels, no government would be necessary. If 
angels were to govern men, neither external nor internal controls 
on government would be necessary.

Madison
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of powers. One of the major reasons for this failure was the early 
medieval conception of law associated with the idea of absolute 
natural law. Commenting on this conception of law and its relation 
to the separation of powers, Vile states:

The connection between modern theories of law and 
sovereignty and the emergence of the concepts of the 
legislative, executive and judicial function of government is 
very close The idea of an autonomous 'legislative power' is 
dependent upon the emergence of the idea that law could be 
made by human agency, that there was a real power to make 
law. to legislate. In the early medieval period this idea of mak­
ing law by human agency was subordinated to the view that 
law was a fixed unchanging pattern of divinely-inspired 
custom, which could be applied and interpreted by man, but 
not changed by him. In so fai as men were concerned with 
'legislation' they were in fact declaring law, clarifying what the 
law really was, not creating it Legislation was in fact part of 
the judicial procedure z

o
In the early forteenth century Marsilius of Padua , an Italian 

jurist and philospher, introduced a new conception of law which 
represents a complete break with the medieval thinking, He ad­
vocated the autonomy of the positive law from the idea of the 
absolute natural law or 'higher law.' At the same time he first 
developed the idea that the people are the source of all political 
power and government is by the mandate of the people and with 
their consent. In this new context, Marsilius clearly made the 
distinction between making of the law and execution of the law. 
Marsilius placed the law making power with the people and the 
Prince is therefore under an obligation to observe and executive the 
law and can be punished if he violates it. This truly revolutionary 
proposition contains the elements of the construction of the doc- 
•rinp of separation of powers. Carey, while commenting on Mar­
silius' contribution to the theory of separation of powers, states:

Although differentiation of functions can be attributed to 
Marsilius. there are two aspects of his theory which are impor- 
lam because of their being at variance with the pure doctrine. 
He did suggest a separation of functions in order to guard 
against tyranny, uphold the rule of law, or further any of the 
other ends normally attributed to the doctrine... he did not 
make provision for ah independent judiciary. Presumably he 
felt, as did many who came later^ that this function was sub­
sumed under the executive one

M- J. C. Vite, Constitutionalism and the
Powers (Oxford: Oxford University Press, 1967) p. 24.
W. Friedmann, Legal Theory (London: Stevens and Sons, 1967). p. 117 —118. 
G.W. Carey, "The Separation of Powers," in Founding Principles of 
American Government Two Hundred Years of Democracy on Trial, 
edited by G.J. Graham, Jr. and S.G. Graham (Bloomington: Indiana Universi­
ty Press, 1977) p. 104.
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5. John Locke, Two Treatises of Government, edited by P.P. Laslett (Cam­
bridge: University Press, 1970), para 134.

0. Locke, op. cit., para 143 & 144.

Locke says that laws take little time to be made and, therefore 
the legislative body need not be always in being. Locke, being a 
natural law philosopher, argues the separation between the 
legislative and the executive on the basis of his philosphy that man 
being selfish in nature will try to take advantage if he be made both

The first and fundamental positive Law of all Common-wealth, 
is the establishing of the Legislative Power .... This Legislative 
is not only the supreme power of the Common-wealth, but 
sacred and unatterable in the hands where the community have 
once placed it.

Thus, according to Locke there is only one power, legislative, 
that is supreme and all the rest are and must be subordinate to it. 
Locke, in fact, thinks that if the legislators are also the executors 
of laws, they might exempt themselves from their application. He, 
thus, states:

Generally speaking, Marsilius' theory did not provide sufficienB 
explanation of the functioning and, particularly, of the manner im 
which the enacting function and the executing function coulc> 
relate to each other. However, John Locke, points out some of the= 
complexities involved in an attempt to separate functions. Johrw 
Locke, the philosopher of constitutionalism emphasised the doc-- 
trine though in a different form than its final version given by 
Montesquieu. Locke states:

But because those laws which are constantly to be ex 
ecuted, and whose force is always to continue, may be made 
in a little time; therefore there is no need, that the Legislative 
Should be always in being, not having always business to do. 
And because it may be too great a temptation to humane frailty 
apt to grasp at power, for the same persons who have the 
power of.making laws, to have also in their hands the power to 
execute them, whereby they may exempt themselves from 
obedience to the laws they make ... Therefore in well order'd 
Commonwealths... the Legislative Power is put into the 
hands of diverse Persons who duly Assembled, have by them­
selves, or jointly with others a Power to make laws, which 
when they have done, being separated again, they are them­
selves subject to the laws, they have made...

But because the Laws, that are at once, and in a short time 
made, have a constant and lasting force, and need a perpetual 
Execution, or an attendance thereunto: Therefore 'tis 
necessary there should be a Power always in being, which 
should see to the Execution of the Laws that are made, and 
remain in force. And thus the Legislative and Executive Power 
come often to be separated.
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1973) p. 108.
9. Montesquieq, The Spirit of Law, trans, by T. Nugent (New York: Hafner 

Publishing Co., 1949) bk. 11, sec. 6.

a legislator and executor; and thus advocates separation of powers 
on the basis of natural justice rather than a physical separation be­
ing two different powers. In conclusion one can say that Locke's 
thesis contains only two separate powers, the legislative and the 
executive. Locke seems to include, like Marsilius, the judicial 
power in the executive power which is concerned with the whole 
administration of laws. The separation of these powers would 
seem, therefore, to be only a matter of convenience, and not a 
dogma emphasised by Locke as vitally important.' Gough while 
commenting on Locke's thesis states:

It is true that Locke does not go as far 
executive and legislative powers were m the same hands there 
could be no liberty, but he clearly believed it desirable to keep 
them separate.

Mostesquieu, a French jurist and philosopher of the mid eigh­
teenth century adopted the classification of separation of powers 
- legislative, executive, and judicial and made himself famous by 
arguing that the secret of civil liberty lay in the separation of these 
powers, in the reserving of each type of power to different persons 
or body of persons. The result of associating three powers or link­
ing two powers will destroy liberty. One man or group of men 
should exercise substantially all legislative powers and at the same 
time have no extensive share in or control over the executive or the 
judicial power. Men will always push what powers they have to the 
limits; and if those who make the laws also enforce them, they can 
tyrannise over their fellows. The result will be the same if either the 
executive and the judicial or the legislative and the judicial powers 
are joined in the hands of the same person. No one body of men, 
according to this argument can be trusted with the monopoly of 
forces possessed by the government. Montesquieu states;

When the Legislative and executive powers are united in the 
same person, or in the same body of magistrates, there can be 
no liberty; because apprehensions may arise; lest the same 
monarch or senate should enact tyrannical laws, to execute 
them in a tyrannical manner.

Again there is no liberty, if the judicial power be not 
separated from the legislative and executive. Were it joined 
with the legislative, the life and liberty of the'subject would be 
exposed to arbitrary control; for the judge would be then the 
legislator. Were it joined to the excutive nower, the judge 
might behave with violence and oppression 9
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Carey, op. cit., p. 110.
Montesquieu, op. cit., bk. 11, sec. 6.
G. Marshall, Constitutional Theory (Oxford: Clarendon Press 1971) p. 102.

This, however, raised problems as to whether or not this mutual 
checking and balancing will be an interference into each others' 
affairs. As Marshal/ states:

10.
11.
12.

According to Montesquieu, assurance that government shall be 
servant and not master depends on the separation of powers' prin­
ciple since power should be a check to power, if liberty or law itselfi 
is to be endured. This he argues is the essence of the effective con­
stitution. To him the important thing was not the analysis of func 
tions but the principle of their embodiment in separate organs 
together with the mutual checking and balancing of one another. 
To a separation of functions, Montesquieu added an elaborate 
system of checks and balances to produce a balanced govern­
ment far more intricate than the one proposed by Locke. Mostes- 
quieu gave judicial power equal status co-ordinate with those of the 
executive and the legislative. Carey10 elaborating on the function of 
checks and balances states:

In this respect, we should note that Montesquieu, unlike 
those who preceded him, did not rely upon a separation of 
powers alone to prevent tyranny or extremism. He saw a need 
for each branch to possess a positive check on the operations 
of the other, in order to produce that result. Though he was 
aware that his intricate system might well seem to be an invita­
tion to deadlock wherein nothing could be accomplished, he 
could answer: "These three powers should naturally form a 
state of repose- or inaction But as there is a necessity for 
movement in the cause of human affairs, they are forced to 
move, but still in concert”11

Through a running together of the checking and balancing 
theories of mixed government with the separation of person 
doctrine, neither he nor many others down to the present 
day seem clear as to whether checking' of one branch by 
another is a participation in the other s function and a partial 
violation of the separation of powers doctrine, of whether it 
is actually an exemplification of the doctrine, which carries 
out the very purpose of the separating and balancing off 
against each other of the three branches of government 
Thus legislative impeachment of executive officers, or 
executive veto of legislation or judicial review of administra­
tive, or legislative actions, are sometimes treated in the one 
way and sometimes in the other - as illustration of the 
theory, or as partial exceptions which need explanation or 
excuse.12



13. Id., p. 103.
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In the Federalist paper number 48, Madison states that the inter­
linking of these powers is essential for free government and ad­
vocates that:

Unless these departments be so far connected and blended, 
as to give to each a constitutional control over the other, the 
degree of separation which the maxim requires, as essential to 
a free government, can never in practice be duly maintained.

Thus to think of absolute separation of powers without one pro­
viding a partial check or partial control is impossible to run a 
government. Montesquieu only means that the powers properly 
belonging to one of the departments ought not be directly and 
completely administered by either of the other departments. It is 
equally evident, that neither of them ought to possess, directly or 
indirectly, an over-ruling influence over the others in the ad­
ministration of their respective powers. It is not possible to avoid all 
intermixture of functions since the line between legislative enact­
ments and executive and judicial decisions is neyer hard and fast. 
Though powers are of an encroaching nature but it ought to be ef­
fectually restrained from passing the limits assigned to it. Marshall 
state:

Separation of powers theory seems a mixture of ideas about 
isolating, checking, balancing, and interacting. These were 
sometimes brought into a sort of consistency by the argument 
that mutual checks and powers of interaction were necessary 
practical ways of protecting and preserving the original 'paper' 
separation or isolation.13

A clear understanding of the doctrine is made by James Madison 
in the Federalist paper number 47, 48, 51. In paper 47, Madison 
states:

From ... facts, by which Montesquieu was guided, it may 
clearly be inferred that, in saying 'there can be no liberty, 
where the legislative and executive powers are united in the 
same person, or body of magistrates'; or 'if the power of judg­
ing, be not separated from the legislative and executive powers 
'he did not mean that these departments ought to have no par­
tial agency in, or no control over, the acts of each other. His 
meaning .. can amount to no more than this, that where the 
whole power of one department is exercised by the same 
hands which possess the whole power of another department, 
the fundamental principle of a free constitution are 
subverted.
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Application of tne doctrine of separation of powers unti^ 
Nigerian Constitution.

Constitution is that system of rules, principles, and standard, 
that are fundamental in the governance of the government. It pt0. 
vides for the establishment of the chief organs of the government 
It outlines the relation between these organs and the citizens, bet­
ween the state and the individuals. Being concerned mainly with 
the pedigree of government organs and the relationships between 
them, it does not create the government or make it work. As Corry 
and Abraham state:

By itself, it is inert and lifeless, and only when clothed with 
flesh and blood - human passions and active agenta — does it 
begin to win friends and enemies and influence people. We 
learn very little about a government merely by exomining its 
skeletal structure. We have to study the complex functional 
system installed in it, and also the hopes, fears, aims, and pre­
judices, the fundamental drives and conflicts of the individuals 
and groups whose actions influence the government of the day 
and in turn provokes governmental action. We must go 
beyond anatomy to physiology and psychology .1 ’

To understand the government, therefore, we have to examine 
the framework or constitution in its essential design and the work­
ing mechanism of government. And in this essay the working of 
the governmental powers, like the rule of law, which is essential to 
its functioning is sketched out. The Constitution of Nigeria adopts 
the doctrine of separation of powers, already discussed, rathe 
than the concentration of powers.

naTthf5Co nstitution of Nigeria of 1979 is fairly a clean break with th 
past. But the constitution makers did not write on an entirel 

Ot-h 'n wbat tbey rejected and what they accepter 
stimtS thCIS,VKely influenced by the past events. American cor 
in their thint°U9 pract'ce has also played a considrable ro 
separation nf"9' Pro9ressive break Sown of the principle < 
feature in thp p°Wers bas been very clearly adopted as a saliei 
makers of the w.°nstltuf!,on as ‘n tbe American Constitution. T 
citizens and tolS0™^'00't0 assure the liberties 
as much as a oowert i6 excesses of the popular elected legislate 

a powerful executive, set out to fashion a new gover

14. J-A. Corry and H J Ab h
York: Oxford UniversitvP,8"1' E!ements of Democratic Government (Nf

15. Compare with the cXh ^' 19581 p' 83 ■

system of government. °n 01 Nigeria, 1963, which was on parliamen
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The legislative powers of the Federal Republic of Nigeria 
shall be vested in a National Assembly.

The judicial powers of the Federation shall be vested in the 
courts... being courts established for the Federation.

Subject to the provisions of this Constitution, the executive 
powers of the Federation - shall be vested in the President.

ment composed of three powers, each of which would be separate 
and at the same time serve as a check on the others. So whatever 
of enduring wisdom there is in the separation of powers, it is a prin­
ciple closely associated with the rise and spread of constitutional 
governments which aim at strict accountability and have heavily 
relied on all devices to limit the powers of governments.

Though at no point does the Constitution specifically mention 
the separation of powers to be a fundamental and inviolable princi­
ple, one can say without fear of contradiction that the arrangement 
offered in the beginning of the Constitution leaves no doubt about 
its entrenchment in the Constitution.
Section 4 states:

All these sections state in essence that political power can be 
divided functionally into the three spheres of law-making, law en­
forcement, and law interpretation. The three sections and their 
phraseology leave no doubt that governments can be controlled by 
dispersing political power in such a fashion that no man and no in­
stitution can have supreme authority — that the three different 
prescribed functions are associated with three different types of 
legal actions. In short, the doctrine of separation of powers an­
ticipates a process of government, and not a hierarchy of powers. 
These three sections in the Constitution of Nigeria fully define the 
nature and extent of the three powers and assign the executive, the 
legislature, and the judicial offices to three different organs that 
shall be kept forever separate and no person exercising the one 
shall be appointable to the others. It would appear that the powers 
of government are parcelled out among the three organs and kept 
separate by the unscalable walls of the Constitution. Separation of 
powers is a part of the Constitution for the simple reason that the 
Constitution makes legislative, executive, and judicial office 
holding in the same person incompatible. All the three departments
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of the government work independently in the sense that neither 
derives its power from the other but each is co-ordinated in deriv­
ing its power separately from the Constitution. These three bran­
ches of the government though independent of each other are at 
the same time inter-dependent and this serves as a mutual check 
on one another; and this is the essence of the doctrine of separa­
tion of powers, the powers that are not separated but intimately 
linked together. In Nigeria Montesquieu's principle of separation of 
powers as developed in America (the essence and intention of the 
American Constitution was to allow no part of the government to 
be sovereign, but to assure that each should limit and check the 
scope of the other) has received its full expression.

Again section 135(2) stipulates that any appointment to the post 
of a Minister of the government of the federation is to be confirmed 
by the senate: This provides opportunity for the legislature to have 
a check on the executive that the person to be appointed is above 
board and fit for the job. This makes the executive consistent, 
though indirectly, with the wishes of the people since it is the

Legislative and Executive:
The cardinal principle of the doctrine of separation of powers is 

that each department of the government should have a will of its 
own and consequently should be so constituted that each depart­
ment should hold only one office; and at the same time each 
department should have a partial agency or partial control over the 
other department. Thus the holding of two offices as of legislative 
and executive in one hand is a violation of the principle of separa­
tion of powers, though the relation of executive and legislature is 
necessarily more intimate and continuous.

Section 135(4) provides that no member of the National 
Assembly or of a House of Assembly can be appointed as a 
Minister of the Government of the Federation. Where he is so ap­
pointed he shall be deemed to resign his membership from the Na­
tional Assembly or of a House of Assembly on his taking oath as a 
Minister. No one can share in the exercise of more than one of the 
powers at the same time. One can either be a member of the Na­
tional Assembly or of a House of Assembly or a Minister. Nor can 
the President or any member of his cabinet be a member of the Na­
tional Assembly or of a House of Assembly as in Britain, France, 
and India. The executive power of the federal government is exer­
cised by an independently elected president aided by such 
ministers or advisers outside the National Assembly as he sees fit to 
consult.
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elected representatives, rather than the elected President, who 
confirms them in their posts as Ministers. Thus the President can­
not fill into his cabinet any one he likes. Legislative veto provides a 
check on the appointment of executive.

Even in the case of appointment of special advisers16 the Presi­
dent is guided by the National Assembly. Though all such advisers 
hold office at the pleasure of the President but the number of such 
advisers and their salaries and allowances are prescribed by the Na­
tional Assembly. The President's power in this respect are 
restricted.

16. Constitution of Nigeria, 1979, section 139 (Hereinafter all sections refer to 
the Constitution of Nigeria, 1979).

17. section 144(2).

Where it is provided in the Constitution that the President will 
make all the executive appointments subject to confirmation by the 
senate, the Constitution also provides protection to the executive 
members against the arbitrary dismissal by the President in certain 
cases. For example, the chairman.and members of the Federal Ex­
ecutive Bodies17 like Federal Civil Service Commission, Federal 
Electoral Commission, Federal Judicial Service Commission, etc. 
can only be removed by the President acting on an address sup­
ported by two-thirds majority of the senate. This is so since the of­
ficers holding these offices are made to discharge their functions 
without fear from the most powerful section of the executive. This 
serves as a check against the member of the National Assembly or 
of a House of Assembly or a Minister. Nor can the President or any 
member of his cabinet be a member of the National Assembly or of 
a House of Assembly as in Britain, France, and India. The ex­
ecutive power of the federal government is exercised by an in­
dependently elected president aided by such ministers or advisers 
outside the National Assembly as he sees fit to consult.

Having provided for executive independence and powers, the 
framers were keen that some check was needed to guard against 
executive encroachment on the other brahches as well to ensure 
that the executive performs the functions properly assigned to it by 
the constitution. The chief executive is kept in line through 
legislative control rather than through the limitation of the period of 
his term in office which is not a sufficient guarantee of his good 
behaviour. He might loos his capacity after his appointment; he 
might pervert his administration into a scheme of peculation or op­
pression; he might betray his trust to a foreign power. Thus the 
most important and the far reaching check is provided on the ex-
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18. section 132(2)(b).
19. section 132.

20. section 124.
21. section 63(2).
22. section 63(3).
23. section 82.

ecutive head of the government — the President if he is fount 
guilty of gross misconduct1^ in the performance of the function ol 
his office that mkes him unworthy of a president. The President be- 
being the executive head and the fountain of supplying unflinchinc 
services under the Constitution, is to serve as an example to the 
rest of the executive. But if he himself is guilty of gross miscon­
duct, the legislature cannot accept or entrust in him the faith of ex­
ecuting the laws which they make from time to time for the gover­
nance of the country. His removallgis in the hands of the National 
Assembly who though does not appoint^ him, can remove him. 
This serves as a check on the executive head by the legislative 
organ. Here legislature enjoys some judicial power.

Under section 63(1) the President is required to keep the National 
Asserr|bly informed of the state of the union, to advise her about 
the administration of national affairs and to recommend such 
legislation as he thinks necessary. Though the President is not a 
member of the National Assembly yet he may attend any meeting 
of either house of the National Assembly or any joint meeting of 
the National Assembly; but beyond this he is not expected to shape 

The National Assembly has an authority to call any minister of 
e government of the federation to explain to the house the con­

duct of his ministry or when the National Assembly is deliberating 
on the affairs of a particular ministry.21 But a minister by himself 
nas no right to attend any meeting of the National Assembly. Even 
w en a minister is called to the National Assembly to explain the 
housed °f miniStrV he Cannot ,ake part in any voting in the

The National Assembly which is a law-making body can ad­
monish the executive with respect to any matter' to which it has 
power to make laws.23 |( has authority to investigate into the af­
fairs of the executive to see that the laws have been properlv ex­
ecuted. This is not an interference or assuming the responsibility 
of the executive to administer laws but a check on the executive to 
see that the Constitution and its laws are properly executed in the 
governance of the country. To keep such a watch, it is the respon­
sibility of the legislature who is directly responsible to the people 
who have reposed their confidence in their legislators.

It was thought advisable to have still further checks on the 
powers of both the legislature and the executive and this extra cau-
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24, section 54, see also section 55.
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tion led the makers of the Constitution to introduce some qualifica­
tions on the clear cut separation of powers. The procedure of law- 
making^ is based on this extra-cautious approach where the in­
tention of the constitution makers is both to serve some check on 
the legislature's law-making power and at the same time usher co­
operation between the legislature and the executive. Bills passed 
by the majority in each house of the legislature require the approval 
of the President in order to become law. The President is given 
some share in legislative power. But where the President vetoes 
the bill, the bill can only become law if it is again passed by each 
house of the legislature by two-thirds majority. The purpose of 
such a procedure is to entertain co-operation between the 
legislature and the executive in making laws. The deliberation of 
the executive is to be given due weight whose officials have to deal 
with the situation directly. Keeping this in view the executive is 
given a share in the legislative power. This provision also in­
troduces a second thought on the bill in the case of disagreement 
between the legislature and the executive. But this does not make 
the executive a law making body (except where the Constitution 
originally gives power to the executive to makes laws) the domi­
nant role of the legislature will always be there as is clear in the case 
of over-ruling the veto of the President by two-thirds majority in 
each house of the National Assembly when the President refuses 
to give assent to a bill. Again such a veto power given to the Presi­
dent gives the executive confidence that he would not otherwise 
have had and without which the revisionary power would be of lit­
tle avail. But this veto is not absolute, as it is seen, because ab­
solute veto power will be too great a grant of power which con­
ceivably might bring the entire government to a stand still, produce 
confrontation between the legislature and the executive, and raises 
questions of superirority between the two wings of the govern­
ment.

Sometimes the executive is given power to make laws. But this 
power is subject to approval by the national Assembly as in the 
case of treaty making power of the executive under section 12(1). 
Any treaty made between the federation and any other country 
shall have the force of law only when it is approved by the National 
Assembly. Similarly the declaration of war, an exective act, can on­
ly be made with the approval of the National Assembly under sec­
tion 5(3)(a). The President who is the Commander-in-Chief of the 
armed forces of the federation cannot commit any member of the 
armed forces of the federation outside Nigeria without the prior ap­
proval of the senate.25 Again, the declaration of emergency under
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section 265 of the Constitution is made by the President but it is 
subject to approval by the National Assembly. These acts and ac­
tivities of the nature of law making are given to the executive under 
certain circumstances and under certain conditions to deal with the 
situation immediately and promptly when there is actual or clear 
and present danger, since the National Assembly cannot be in ses­
sion all the time. But the ultimate authority of law making vests in 
the National Assembly. This serves as a positive check of the ex­
ecutive.

The giving of authority to the National Assembly and putting 
teeth in the executive to check the excesses of the Nations 
Assembly or giving authority to the executive and putting teet in 
the National Assembly to check the excesses of the executive is 
not to be understood to knit the two powers together, but t |S 
mutual checking and balancing is one of the mechanism to eeP 
each other at their proper place for the purpose of producing 300 
laws and administration for the welfare of the community- 
mg and counter-checking is neither to be understood as 
establishing the ^authority of one organ over the other nor t e 
superiority of one over the other since no one organ of the govern 
ment is superior over the other, their respective functions ar 
elaborately prescribed by the Constitution. The onus of their co­
ordination is achieved by constitutional devices.

Legislative and Judicial:
If one scans through the three governmental powers 

legislative, executive, and judicial, the judiciary from its very nature 
an function appears to be the least dangerous to the liberty of the 
citizens. Hamilton states:

The executive not only dispenses the honours, but holds the 
sword of the community. The legislature not only commands 
the purse, but prescribes the rules by which the duties and 
rights of every citizen are to be regulated. The judiciary, on the 
contrary, has no influence over either the sword or the purse; 
no direction either of the strength or of the wealth of the 
society; and can take no active resolution whatever. It may 
truely be said to have neither FORCE NOR WILL, but merely 
judgment; and must ultimately depend upon the aid of the exe­
cutive arm even for the effeciency of its judgments.26

Fro™ al) this one can agree with Hamilton that the judiciary is 
nn^°n ^omparison, the weakest of the three departments of 
power, that it can never attack with success either of the other 
mo; and that all possible care is requisite to enable it to defend 

against their attacks. The threat to liberty, thus, comes not

26. The Federalist, op. cit., paper no. 78.
27. I d.
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30.

from the judiciary which has to arbitrate or separate or protect ac­
cording to law from unjust treatment but from its union with the 
executive or the legislature or with both. There will be no liberty if 
power of judging is not separated from the legislative or the ex­
ecutive power. A country can put up for some time with laws that 
are unjust and repressive so long as they are administered by 
judges who can mitigate the repression of the law.One can safe­
ly conclude that liberty has nothing to fear from judiciary but only 
from its dependence on either of the other organs of the govern­
ment. It, thus, becomes a primordial principle of liberty that judicial 
institutions must remain separate and independent of the executive 
and the legislature. What is demanded as an independence of 
judiciary is that the legislature or the executive should not invade 
he domain of judiciary by pronouncing judgments or over-ruling 
the verdict by the judiciary — this quality may therefore be justly 
regarded as an indispensable ingredient in its constitution; and, in a 
great measure, as the citadel of the public justice and the public 
security. This is what separation of powers implies.

This is all about the separation of judiciary from the legislature or 
executive. But it does not imply that legislature has nothing to do 
with administration of judicial system. Separation of powers as a 
system of checks and balances imples checks on the judiciary as 
well so as to make the judges avoid their becoming arbitrary as to 
miss their own ends of justice.

The judiciary enjoys the "power" to declare null and void any law 
passed by the National Assembly which is inconsistent with the 
Constitution.29 The question arises who is to make a declaration of 
inconsistency? The' abvious answer is the judiciary — it is a judicial 
function to see that no law is to be inconsistently made so es to 
nullify the provisions of the Constitution. Here one enters onto a very 
difficult question which gives the impression of supremacy of the 
courts or of judicial legislation over legislation by the National 
Assembly. It can be argued that the authority which can declare 
the acts of another void, must necessarily be superior to the one 
whose acts may be declared void. But such a conclusion is by no 
means correct. The declaration by the court as to the validity of a 
statute made by the National Assembly is not a show of its power 
but the function assigned to it by the Constitution. Marshall, while 
commenting on this function of the judiciary, remarks:

The legislative organ, with its procedures and powers as 
defined in the constitution, might be said to be served .enhanc­
ed, or protected, rather than restricted, when declarajjjrns are 
made that preserve its, legitimate powers from abuse

A.T. Denning, Road to Justice (London: Stevens & Sons, 1955) p. 7. 
section 1(3).
G. Marshall, op. cit., p. 108.
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Where constitutional law places restrictions on legislative 
power, a duty to declare the law seems to imply a duty to 
declare when such restrictions have been violated, whether by 
the legislature or by anyone else.33

Thus the controlling and checking function of the judicial branch 
can be said to consist in impartial application of laws. In fur­
therance of this function, the Constitution of Nigeria-54 provides 
that the legal power of the National Assembly or of a House of 
Assembly shall be subject to the jurisdiction of courts and of 
judicial tribunals established by law; and accordingly, the National

By making such a declaration courts are merely asserting that 
the will of the people is superior to the legislature and their declara­
tion is, thus, asserting the superiority of the constitution or will of 
the people rather than their own superiority. Courts stand midway 
between the will of the people and legislature and it is their solemn 
function to keep the legislature within its authorised limits assigned 
by the constitution. The interpretation of law is their proper func­
tion and the Constitution in Nigeria is the fundamental law-5' as a 
guide in all judicial decisions. It is to misread the facts to regard 
judicial review as a check on the legislature. Montesquieu believes 
that power should be a check on power. But judicial review is not a 
power of the judiciary but is a function to which judiciary is goaded 
and guided by the Constitution thought of as a higher law and 
deemed to be binding on government at all levels. Judicial review 
can serve as a check only if through judicial review the judiciary can 
estop the legislature (or for that purpose any law-making body that 
is authorised to make law) from discussing a bill or passing a law 
which in view of the judiciary is unconstitutional. But this is beyond 
the reach of the judiciary and not a part of the judicial review. 
Judicial review is an activity posterior to legislation and not prior to 
it. Law may be unconstitutional but it is valid so long as it is not 
challenged in the court of law and declared null and void. Moreover 
the declaration of nullity is not a power but only disapproval of a 
statute in terms of constitutional principle; declaration is a symbol 
of constitutionalism. Thus by declaring the law unconstitutional 
judiciary is not stopping the legislature either from passing un­
constitutional laws in the future or reprimanding the legislature, but 
is only serving as a guide by pointing out the lacuna in Jaw. Comen- 
ting on judicial review, Marshall states:

31. section 1(1).
g. G. Marshall, op. dt„ p. 104.

34. section 4(8).
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35. sections 212 and 213.
36. sections 211 and 256.
37. sections 211 and 218(1).
38. sections 218(2) and 229.
39. section 256(1)(b).
40. section 251.

Assembly or a House of Assembly shall not enact any law that 
ousts or purports to oust the jurisdiction of a court of law or of a 
judicial tribunal established by law. But at the same time assigning 
of jurisdictions on the courts is within the ambit of the National 
Assembly. But beyond that the National Assembly is not to go to 
shape and participate in judicial deliberations.

The National Assembly provides a check on the judiciary and 
keeps it within its assigned fields and true function by having 
power in its hands to remove the judges for their misconduct or any 
other inability to perform their oroper functions. The appoint­
ment and removal of the judges36 is subject to approval by the 
senate. The President makes certain appointments subject to ap­
proval by the senate3' and certain appointments on the recom­
mendation of the Federal Judicial Service Commission. In case 
of removal of a judge, it is the legislature that approves the removal 
except in certain cases.39 This serves as a check on the judiciary 
and prevents the establishments of a government by the judiciary 
and avoids the arbitrary discretion of the courts.

Judiciary and Executive:

The judicial application of laws is vested in the courts, the exer­
cise of powers that they enjoy under the Constitution. The execu­
tion of judgments of the court of law is within the scope of the ex­
ecutive. u Judiciary in its interpretation, application, and execu­
tion of laws in adjudication of disputes is superior to executive 
since this is its assigned field under the Constitution. But it will be 
wrong to presume that this gives judiciary immunity from executive 
interference. The correct view will be that the executive power is 
restricted in relation to judicial matters. The co-ordination or 
equality of executive and judicial functions mean simply that both 
organs arc allotted their role by the Constitution. All the three 
organs of the government have equal capacity in their own fields 
They might be considered superior only in those fields for which 
they had a peculiar capacity.

Though the judiciary sits to interpret and apply the law in a 
disputed case, an ultimate safeguard is even here necessary. None 
can be entrusted with power without some guarantee against its
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abuse. A judge within the limits of its jurisdiction can be arbitrary 
and abuse his power. Though the right of appeal from a lower 
court to a higher court is a restraint, but in the last resort the judges 
have been made subject to the general power of the executive. 
This final guarantee is a check on judiciary though it should be ex­
ercised in such a way that political expediency is not to effect the 
status of judiciary.

The freedom of judiciary in its assigned field does not mean the 
freedom to debar other organs of government such as the executive 
from any say in judicial set up. The executive is restrained so far as 
the interpretation and judicial application of law is concerned in 
the adjudication of disputes, but the executive is not restrained in 
the setting up of a legal system. Here one finds the very in­
terdependence and link between the executive and the judiciary. 
The judiciary is appointed by the President subject 
confirmation of such appointment by the senate for certain cases 
but once appointments are made the judges hold office during good 
behaviour till their retirement . The executive cannot intimidate 
the judges by varying their conditions of service to their disad- 
vantagelikc reducing salaries.

One might think that when section 161 provides that the Presi­
dent can pardon, remit in part or whole, any sentence passed by the 
courts, he is assuming judicial function, but this is not true. In fact, 
he is exercising powers of an entirely different character than exer­
cised by the courts. This is the power given to the President by the 
Constitution. It is his original power which he enjoys under the 
Constitution rather than a derogative or a derivative from the 
judicial power of the courts. All crimes arc crimes against the state 
and the President being the executive head of the state is given this 
power to sec for himself whether certain convictions against the 
state deserve his leniency or not. Moreover his prerogative that ap­
pears to a common man as reflecting his whim, is in fact a judicial 
prerogative that he exercises after consulting his council of states. 
Thus it is not an interference into the judiciary but rather a supple­
ment to the idea of justice.

Conclusion:
Every modern state seeks to a degree to articulate the three 

generally accepted functions of government. But the method 
adopted differs in different governments in very important 
respects. In this essay the writer is dealing with the system of
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government where the separation of powers is physically ar­
ticulated in three distinct organs of government as specifically men­
tioned by the Constitution, and seeks to uphold its essential and 
fundamental importance by various constitutional devices for the 
cause of good government which is a trust delegated by the govern­
ed.

The doctrine of separation of powers is a mechanism that marks 
the separation between the vital functions of the government. It is a 
principle that approaches to limit the rigours of governmental ac­
tivities. But it is in no way to be thought as undermining the na­
tional authority as Hegel advocates.45 The whole mechanism of 
separation of powers suggests only the balancing and coordination 
of powers for the smooth running of the government. Each wing of 
the government strengthens its efficiency and responsibility 
through its expert and limited function and in return strengthens 
the over all activity of the government. The doctrine of separation 
of powers is not to be understood as superlative activity into which 
government functions can be tight fisted. It is, as Odegard states:

a sort of practical shorthand on the borderland to aid us in 
the quick application of one or the other agency to a piece of 
work, in proportion to its fitness for the task.

It is a rough and ready dichotomy which makes one convenient 
to understand the working of government. But one must not forget 
that there are certain other agencies (outside the three agencies of 
government power) that effect the working of the government 
such as organised political parties, pressure groups, and above all 
the electorate themselves that keep check on all powers of govern­
ment and prevent government from converting these agencies of 
power into masters of the people.

The doctrine of separation of powers is said to coordinate the ac­
tivities or functions embodied in separate organs of'the govern­
ment. The question arises: Does it really co-ordinate the activities 
of the three organs of the government? Their activities depend on 
the sphere of life they cover in carrying on the activities of govern­
ment. Can they equally serve as a check on one another? The 
judiciary can hardly be said to check the legislature or the ex­
ecutive. Maclver states:

The judicial function, although its range is much wider 
than the interpretation and application of legal enactment, is 
obviously subordinate to the legislative. And in the growth of 
modern democracy the executive have been gradually reduced
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from a superior or coordinate power to one which is subject to 
legislative control. This subjection is an essential condition of 
all 'responsible' government, without which democracy cannot 
exist... If then the functions are to be separately embodied it is 
not because they are or should be equal in authority. Nor can 
they equally act as a check upon one another. The judicature, 
for example, can scarcely check the legislature at all.

Again under certain circumstances the doctrine of separation of 
powers breaks down. In case of national emergency such as war 
the powers of the executive for all practical purposes are held and 
accepted supreme. The whole machinery of the government is 
geared towards the national efforts to successfully come out of the 
conflict. Certain laws are passed during an emergency that will 
away the rights of individuals to seek redress in the courts of law. 
At this time one can see that the running of the government is en­
trusted to the two wings of the government the legislature and the 
executive. The third wing, judiciary, is absolved from dealing with 
rights of the individual and for that matter is dormant during the 
state of national emergency. The doctrine of separation of powers 
is, thus, a peace time doctrine since it ceases to operate during na­
tional emergency. Professor Odegard states:

(It) only serve to help the assignment that [it] always stand 
ready to slink into obscurity the moment it appears that [it has! 
not properly reflected the facts of the developing situation.49

As regards the separation between legislature and executive, it is 
well guarded by various constitutional devices. But in the case of 
the executive and the judiciary, the independence of the judiciary 
as a characteristic of the separation of powers is not well balanced 
in the Constitution. Under section 218(2) and section 229 the ap­
pointment of judges to the Federal Court of Appeal and the Federal 
High Court are made by the President on the recommendation of 
the Federal Judicial Service Commission. Similarly their removal, 
including the removal of the judges of the Supreme Court, under 
section 256(1)(b) are based on the recommendation of the Federal 
Judicial Service Commission. If one scans through the composi­
tion of the Federal Judicial Service Commission under schedule 3, 
parti (D), the membership seems in favour of executive bias. This 
seems to violate the principle of separation of powers so dearly en­
shrined in the beginning of the Constitution, and endangers the in­
dependence of the judiciary.



the efficient running of the government in the modern state. In the 
words of Professor Sutherland:

Without the separation of powers, without the institution of 
independent judiciary, without a champion furnished by 

government against government, constitutional right would 
become 'ghosts that are seen in the law, but that are elusive to 
the grasp.'53

Whatever criticisms one may advance against the doctrine of 
separation of powers one has to accept that the doctrine is in con- 
firmity with the idea of responsible government which rests on the 
proposition that no person should hold power completely and in 
perpetuity and that the person exercising power is accountable to 
some other person or group of persons he does not control. If 
responsibility is to be effective, the external unit to whom accoun­
tability is owned must have some independent source of power; 
some method by which it can make its presence effective. Unless 
such an accountability and separation of powers is present one has 
to agree with Madison who writes:

No political truth is certainly of greater intrinsic value, or is 
stamped with the authority of more enlightened patrons of 
liberty, than that... the accumulation of all powers, legislative, 
executive, and judiciary, in the same hands, whether of one, a 
few, or many, and whether hereditary, self-appointed, or elec­
tive may justly be pronounced the very definition of tyran­
ny.

ci

Some persons , no doubt, would argue that one cannot at­
tribute the relatively high degree of freedom to the doctrine of 
separation of powers. Carey, while commenting on such a positive 
assertion, states:

There is no way of telling with certainty how much, and in 
what ways, our separate governmental structures hava con­
tributed in a positive manner to our present free state.

However, without forcing the doctrine of separation of powers 
into specific molds, it is a useful guide for structuring the govern­
ment agencies. The independence of judiciary is a primordial princi­
ple of liberty in order to maintain the rule of law. There is in­
estimable value in creating representative assemblies that debate 
policy, serve as a watch dog on government agencies in the execu 
tion of laws and make positive laws. The existence of a responsi­
ble, dedicated, and politically neutral executive is indispensable in

50. The Federalist, op. cit., paper no. 47.
51. R.A. Dahl, A Preface to Democratic Theory (Chicago: University of 
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Introduction: The Importance of Independent Judiciary
It is of paramount importance that the Constitution of Nigeria is a 

written constitution since it lays down all the fundamentals re­
quired to set an affective government. This great document with a 
new character, as compared to the previous Constitutions of 
Nigeria, is a unique contribution to establish a new social order on 
the collapse of the First Republic and to lay foundation to secure 
in undiluted and unequivocal terms the good of the whole nation. 
In this respect the Constitution of Nigeria is not an accident of 
history but has evolved from the nation thriving for a new social 
order to protect its democratic institutions from earlier vicissitudes 
and social upheavals. The basic purpose and plan of the Constitu­
tion is that the Fed. Govt. Should have powers except those that 
are expressly or impliedly granted and that no department of 
government should have authority to add to the powers denied it 
by the Constitution. The founders wrote into the Constitution their 
unending fear of granting too much powers and supression of one 
organ of government by another and thus establishing all the three 
organs — Executive, Legislative, and Judicial as independent 
organs of the government. The constitutional doctrine of the 
separation of powers is stated in the Constitution of Nigeria \ and 
when translated laid great stress on the need of the judiciary to be 
kept apart from the legislative and executive functions of the 
government. Thus no wing of the government should expressly or 
implied try to over-run the other — for change in the basic 
character of the Constitution should be made by the people and 
their representatives and not by any other wing of the government.

A limited constitutional government — a government based upon 
specific limitations to its authority both legislative and executive — 
must have some institution that possesses authority to articulate 
and to enforce those limitations. Rule by law can, thus, only be 
maintained if such an institution exists within a governmental



53

7. Constitution of Nigeria, 1979, sections 4, 5, and 6. (hereinafter all 
sections refer to the Constitution of Nigeria, 1979)

2. section 4(8).
3. section 40(1 )(a).
4. section 30(2).
5. schedule 2, item 61.
6. M.J.C. Vile, Politics in the U.S.A. (London: Allen Lane, The Penguin 

Press, 1970) p. 241.

system and it exists independently of legislative and executive in­
fluence in the exercise of judicial functions. If laws are to be fairly 
interpreted and impartially applied, it is very important that the 
judiciary should-enjoy an Independent status ana be tree from the 
pressure of other organs of the government. Such a rule by law to 
secure independence of judiciary in Nigeria is guaranteed by the 
provisions of the Constitution.3. This guarantee of the in­
dependence of judiciary through formal constitutional provi­
sions marks an acceptance ot the principle of separation of powers 
embodied in the Constitution.

The Constitution of Nigeria sets out broad principles for the 
organisation and operation of the government. It sets up three 
branches of the government — legislature, executive, and judi­
ciary; it recognises a division of power between Federal and 
State governments;-it guarantees certain rights to the individuals; 
and it sets certain limits to the exercise of power by the'federal and 
stat^ governments. However, these rules by their very nature are 
virtually meaningless without interpretation. What is the exact 
meaning of "prompt payment of compensation"3? What exactly is 
entailed by "reasonably necessary"4? What is "commerce"5? 
These interprerations are endless. Who then should decide what 
the Constitution means and then apply that interpretation to 
specific cases? The constitution makes no direct reference to this 
problem other than the section 1(3) and section 6(1). Section 1(3) 
states: "If any other law is inconsistent with the provisions of this 
Constitution, this Constitution shall prevail, and that other law shall 
to the extent of the inconsistency be void"; and section 6(1) states: 
"The judicial powers of the federation shall be vested in the 
courts". These two sections read together give the judiciary power 
to interpret the constitution and any other laws.

The legislature, of course, has the ultimate power to amend the 
constitution under section 8 and section 9. Even then the inter­
pretation of constitutional amendments and their application to 
judicial disputes is in the hands of the courts. Thus the courts have 
been granted a power through which non-elected judges can over­
rule the decisions of the elected representatives of the people.8
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There is no position which depends on clearer principles 
than that every act of a delegated authority, contrary to the 
tenor of the commission under which it is exercised, is void. No 
legislative act, therefore, contrary to the Constitution can be 
valid. To deny this would be to affirm that the deputy is greater 
than his principal, that the servant is above his master; that the 
representatives of the people are superior to the people 
themselves; that men acting by virtue of powers may do not 
only what their powers do not authorise, but what they forbid.

Nor does this conclusion by any means suppose a superiori­
ty of the judicial to the legislative power. It only suppose that 
the power of the people is superior to both; and that where the 
will of the legislature, declared in its statutes, stands in opposi­
tion to that of the people, declared in the constitution the 
judges ought to be governed by t» latter rattier than the 
former. They ought to regulate their decisions by the funda­
mental laws, rather than by those which are not fundamental.8

Blackstone9 writes that a court is a place wherein justice is 
judicially administered But in the course of performing this func­

tion, the judge mteprets the laws and ascertains their meaning. The

The function of the judiciary is to interpret the laws and the fun­
damental principles and assumptions that underlie it. Under the 
written constitution, in determining the limitations placed on the 
legislature and executive, the constitution serves as a fundamental 
law in interpreting all laws and statutes. Limitations of this kind can 
only be preserved in practice through the courts whose duty is to 
declare all acts contrary to the manifest tenor of the constitution 
void. Rule by law as enshrined in the constitution, and in­
dependence of judiciary thus go together. Without independence 
of judiciary, the entire notion of a limited constitutional govern­
ment and its protection of particular rights and privileges would 
amount to nothing.? This function of the judiciary does not place it 
above the legislative nor does it imply a superiority of the judiciary 
to the legislative power. It implies, as Hamilton puts, that the 
judiciary is to serve as the only guarantee that the constitution is 
itself superior to the legislative act. He states:

7. A. Hamilton, J. Madison, and J. Jay, The Federalist (London: J.M. Dent & 
Sons, 1970) paper No. 78.L. Hand, "The Constribution of an Independent 
Judiciary to Civilization," in Jurisprudence in Action — A Pleader's 
Anthology foreward by Hon. R.H. Jackson (New York: Baker, Voorhis & Co., 
Inc., 1953) p. 228.

8. The Federalist, op. cit., paper no. 78. S. M. N. Raina, Law, Judges and 
Justice (Indore: Vedpal Law House, 1979) p. 145.

9. W. Blackstone, Commentaries on
Thomas Tegg, 1830) Vol. Hi, p. 23.
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The position of the judiciary as the final arbiter of relations 
among the states, and between the states and the national authori­
ty, and involving conflicts between states and national statutes and 
the constitution now appear only to reflect a part of the logic of a 
separation of powers.

With the development of judiciary, a constitutional principle of 
considerable importance has also developed — that is, that the 
courts should be resolutely independent. They are expected to be 
independent of the party, independent of the government of the

10. Section 1< Il­
li. The Federalist, op. cit., paper no. 78.

12. Section 213.
13. section 274(3).

G. J. Graham. Jr. "The Supreme Court", in Founding Principles of American 

Government: Two Hundred Years of Democracy on Trial edicted by G.J. 
Graham, Jr. and S. G. Graham {Bloomington: Indiana University Press, 

1977) p. 185.

interpretation of the laws is the proper and the peculiar province of 
the courts, and a constitution is, in fact, and must be regarded by 
the judges, as a fundamental law.’’0 The judiciary, therefore, per­

forms political and constitutional functions of the greatest conse­
quence by applying legal criterion to the actions of government. 
This is the essence of judicial duty, otherwise the legislature and 
the executive will be superior to the constitution.11 The fact that 
the judiciary has no influence over either the sword or the purse 
and that the executive abuses official discretionary power and the 
legislature' may over-stretch constitutional limitations, but the 
judiciary is in the most eligible position for determining constitu­
tional limits. Under the Nigerian Contitution1^ this authority is 
vested in the judiciary1^ as the final arbiter in disputes over the 
meaning and application of the Constitution. Judiciary, thus, guid­
ed and limited by constitutional limits provide for a rule by law pro­
perly consented to, and protects the rights of the individuals from 
an arbirtary authority by way of constitutional guarantees. Graham 
states:

To be sure: Congressmen and Presidents swear to uphold 
the constitution, but only the courts are in a position to judge 
whether they have overstretched their constitutional power. 
The written constitution was a fundamental expresion of 
popular opinion, and therefore served as a permanent limit on 
the people's representatives.14
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20. Section 4(8).

The principle of complete independence from the executive 
is the foundation of many thing? in our island life.... The judge 
has not only to do justice between man and man. He also — 
and this is one of the most important functions considered in­
comprehensible in some large parts of the world — has to do 
justice between the citizens and the state. He has to ensure 
that the administration conforms with the law, and to ad­
judicate upon the legality of the exercise by the executive of its 
power.19

Provisions in the Constitution to ensure independent 
judiciary:

The independence of the judiciary is regarded as one of the 
pillars of the constitution, and in the constitution of Nigeria it is 
built on sure foundations.2° A member of the Constituent

day, independent of the entire influence and they must make deci­
sions according to law.15 If the judiciary is not independent or in 
other words is subservient to the executive authorities in power, it 
is bound to have greater regard for the wishes of the authorities 
than for law and justice and as such would not be able to do justice 
between man and the state.1® Since liberty depends on the in­
dependence of the judiciary, the judicial system must be indepen­
dent, and the judicial independence symbolises that the judges in 
the administration of justice must not be subject to any external in­
fluence, whether executive or legislative or political force or group 
or any other source.1? Young writing about judicial independence 
states:

legislature is a kind of appendage to the judicial system, which 
may supply new law, but must not otherwise tell it what to do. 
The legislature is kept at arm's length to prevent external in­
fluence over the judicial process.18

Sir Winston Churchill as Prime Minister of Great Britain made the 
following remarks in the House of Commons regarding in­
dependence of iudiciary:
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Assembly while commenting on the independence of judiciary and 
comparing it with the strangulated judiciary during Military 
Regime, states:

... the practice you find in recent legislations ousting the 
jurisdiction of the courts is a very, very dangerous one. We 
should try and stop it and go further to expunge those laws 
which are now in our statute books ousting the jurisdiction of 
the courts. We should also make sure that no further laws are 
passed in this country ousting the jurisdiction of the courts ... 
Let me hasten to say at once that the first of these laws to go 
away is the Decree No. 28 of 1970. They call it the Federal 
Military Government Supreme Military and Enforcement of 
Powers Decree 1970. It has been so far used mercilessly as a 
sword of damocles against Nigerian citizens and their rights. If 
you read that law you will find there that any Edict passed by 
the states or any decree passed by the Federal Government 
cannot be subject of question in any court of Iaw7^

In considering the question of the judicial independence under 
the assumption of a separation of power's, the appropriate ques­
tions that emerge are — how judges are to be appointed and for 
how long and how to apportion judicial authority. It is implicit in 
the concept of judicial independence that provisions should be 
made for the adequate remuneration of the judges, and that the 
judges' right to the remuneration settled for his office should not 
during his term of office be altered to his disadvantage. Terms of 
judges like non-reducible salaries are, thus, necessary safeguards 
for the independence of judiciary. A liberal pension scheme would 
stimulate their sense of security and induce them to retire before 
they suffer from senility or impairment of judgement. Under the 
Constitution of Nigeria judicial independence is also secured by the 
creation of independent Judicial Service Commission that deals 
with judicial appointments and discipline independent of legislative 
and executive interference. 
Appointment of Judges

,The nature of the judicial process restricts the court to a rather 
different role from that of the other branches of government and 
the judiciary is not subject to the same overt pressure as other 
branches of government. Thus, the unique function that the 
judiciary performs in the government makes it imperative that they 
should be given a different position from that of the great majority 
of government officials. As Dawson states:

(The judges! are not representative agents who, like the 
members of the legislature and the executive, are expected to 
reflect some interest or opinion and are chosen to carry out
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Appointments of judges and the composition of Judicial Ser- 
is now regulated under Decree No. 1, 1984.

desired measures. The judges who would try to voice the opi­
nion of the public, of the government... would obviously lose 
all value as a judge, for the whole weight and value of a deci­
sion depend on the very absence of influence of this kind. His 
opinion is not to be founded on what people want, but rather 
on what is the law, and the decisions emerge from these prin­
ciples when applied to the facts before him.22

The judge is the most important person in the entourage of the 
court and his office is hedged about with safeguards to help 
preserve his autonomy. But for a human being to keep this impec­
cable autonomy combined with honest and just character as not to 
waiver with temptations of malicious, corrupt and oppressive acts, 
the quality of the judge is the most critical of all factors in his ap­
pointment.^ The judge will, thus, begin with two main assets, 
character and ability, and these become the foundations on which 
is based his most conscientious performance of the judicial func­
tions. The conditions under which he works after his appointment 
should allow full scope and opportunity for the display of his 
talents; but the great pre-requisite for usefulness, the character of 
the judge, has been formed in early years and must be weighed and 
tested before he takes his seat on the bench. Raina J. states:

In other departments of government dishonesty may be 
tolerable. A police officer or an executive officer may be 
dishonest but if he is able to control or avoid a riot or a distur 
bance he may still be considered useful to the society. A 
dishonest man in the medical profession may be tolerated if he 
is a good physician or a surgeon as he is still of some use to the 
society. But in the case of a judge, it is entirely different 
Judiciary is one department where dishonesty is unthinkable 
and cannot be tolerated at all.24

The Chief Justice of the Supreme Court of Nigeria^ is ap­
pointed at the discretion of the President subject to confirmation 
by a simple majority of the Senate. All other judges of the Supreme 

Court are appointed by the President on the advice of the Federal
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26. The FederaJ Judicial Service Commission shall comprise the 
following members, namely:
(a) the Chief Justice of Nigeria, who shall be thairman;
(b) the President of the Federal Court of Appeal;
(c) the Attorney-General of the Federation;
(d) 2 persons, each of whom has been qualified to practise as a 

legal practitioner in Nigeria for a period of not less than 15 
years, from a list of not less than 4 persons so qualified re­
commended by the Nigerian Bar Association; and

(e) 2 other persons, not being legal practitioners, who in the 
opinion of the President are of unquestionable integrity. 
From the membership of the commission one can clearly see 
that the weight of the Commission is leading in favour of the 
executive. Such a tilt towards the executive (though the 
executive appointees are subject to confirmation by the 
Senate under section 141(1) of the Constitution of Nigeria) 
makes one suspicious of political influence of the working 
of the commission. More so, all decisions of the Commis­
sion under section 146(2) of the Constitution of Nigeria are 
decided by majority vote rather than by unanimous voting of 
all the members. This, to an extent, makes one suspicious 
about the impartiality of the working of the commission. 
Such a suspicion in the eyes of the public endangers the 
impartial character of judicial institutions.

Proceedings, op. cit., p. 52, para. 84
2.7. section 211(2).
28. section 218(1).
29. section 218(2).
30. section 229(1)
31. section 235(1)

Judicial Service Commission^ subject to approval of such ap­
pointments by a simple majority in the Senate.

In the case of the Federal Court of Appeal, the President of the 
court is appointed by the President on the advice of the Federal 
Judicial Service Commission subject to approval of such appoint­
ment by a simple majority of the Senate.33 All other judges of the 
court are appointed by the President on the recommendation of the 
Federal Judicial Service Commission.29

In the case of the Federal High Court, Chief Judge and all other 
judges are appointed by the President on the recommendation of 
the Federal Judicial Service Commission.30

In the case of the state judiciary, the Chief Judge31 is appointed 
by the governor of a state on the advice of the State Judicial Ser-
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32. A State Judicial Service Commission shall comprise the follow­
ing members, namely:
(a) the Chief Judge of the High Court of the State, who shall be 

the Chairman;
(b) the Attorney-General of the State;
(c) the Grand Khadi of the Sharia Court of Appeal of the state, 

if any;
(d) the President of the Customary Court of Appeal of the state, 

if any;
(e) one member, who is a legal practitioner, and who has been 

qualified to practise as a legal practitioner in Nigeria for not 
less than 10 years; and

(0 one person, not being a legal practitioner, who in the opinion 
of the Governor is of unquestionable integrity.

(For the criticism of the Commission, see n.26).
33. section 235(2).
34. section 240.
35. section 245.
36. section 241(1).
37. section 242(2).
38. section 246(1)
39. section 246(2)
40. section 6(4)

vice Commission^ subject to the approval of such appointment by 
a simple majority of the House of Assembly of the state. All other 
judges are appointed by the Governor on the recommendation of 
the State Judicial Service Commission.33

At the state level two other courts that represent the interestof 
the local community in their indigenous law are Sharia Court of Ap­
peal^ and the Customary Court of Appeal^ of a state. The ap­
pointment of a Grand Khadi36 of a Sharia Court of Appeal of a 
state is made by the governor on the advice of the State Judicial 
Service Commision subject to approval of such appointment by a 
simple majority of the House of Assembly of the state. All other 
Khadis3? are appointed by the Governor on the recommendation 
of the State Judicial Service Commission. Similarly in the case of 
judges39 of the court are appointed by the Governor on the recom­
mendation of the State Judicial Service Commission.

The Constitution does not provide for the establishment of the 
inferior courts; it is left to the House of Assembly of a state^ to 
provide for inferior courts as it thinks fit from time to time.
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41. sections 211(3), 218(3), 229(2), 235(3).
42. section 241(3)(a) & (b)

In the appointment of the judges, the two terms "advice" and 
"recommendation" need careful explanation. The President or the 
Governor, as the case may be, appoints a judge on the advice of 
the l-ederal Judicial Service Commission or the State Judicial Ser­
vice Commission, and this advice is subject to approval by the 
Senate or the House of Assembly of the state. Since it is an advice, 
that is, an expression of an opinion, the President or the Governor 
is not bound by the advice. Thus the advice of the judicial service 
commission can be ignored apd the executive can appoint men of 
their own choice on the bench. Against this executive fiat, the con­
stitution proves a legislative check (under its system of checks and 
balances) in the form of approval by the Senate or the State House 
of Assembly. So even if the executive accepts or rejects the advice 
of the Judicial Commissions, the legislative check provides impar­
tial appointments to the bench.

Again, in certain cases of appointments of judges the president 
or the governor, as the case may be, merely appoints the judges on 
the recommendation of the judicial service commissions. In this 
case the use of the word recommendation indicates that the 
president or the governor has no choice to substitute his own 
choice but must depend on the choice of the commission. Thus in 
cases where the executive fiat is excluded the makers of the Con­
stitution think that check is unnecessary because executive cannot 
interfere.

A distinct character of the Nigerian judicial system is that there is 
no separate judicial profession as a branch of the public service but 
the judges are selected from among the leading members of the bar 
(there is no provision for appointing academic lawyers.) This also 
accounts for the tact that the professional education of lawyers and 
the organisation of the bar are controlled by the profession itself. 
Thus an essential part of the judicial system is the legal profession, 
and in the legal tradition, the judge must first have been a lawyer. 
His legal ability is measured by success at the bar. Once a lawyer 
appointed to the bench he is expected to be resolutely independent 
of his former associations. The Constitution of Nigeria prescribes 
that no one can be appointed as a judge unless he has been a 
lawyer for a prescribed period at the bar.41 But in the case of the 
Sharia Court of Appeal42 the knowledge of Islamic personal law 
from an institution approved by the State Judicial Service Commis­
sion is a pre-requisite for appointment of either Grand Khadi or
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Security of Tenure
It is implicit in the concept of the independence of judiciary that 

judges have security of tenure. Dawson states:

The foundation of judicial independence is security of 
tenure; for it is this which sets the judiciary free from the or­
dinary bonds of political responsibility

Judges in all courts in Nigeria cease to hold office when they at­
tain the age of 65 years, but they can also seek retirement when 
they attain the age of 60 years.43 This legal tenure excludes their 
removal on virtually any ground except for their inability to 
discharge the functions of his office or appointment (whether aris­
ing from infirmity of mind or of body) for misconduct or contraven­
tion of the Code of Conduct.47 As Dawson states:

A judge may be stupid, and makes scores of wrong deci­
sions; he may be indolent, and neglect his work; he may be, at 
least to a degree, biased and unfair, yet there is every likelihood

Khadi. In addition Grand Khadi or Kadi must have considerable 
experience in the practice of Islamic personal law or must be a 
distinguished scholar of Islamic personal law. Similarly in the 
case of the President of the Customary Court of Appeal or other 
judges of that court43 the qualification is to be prescribed by 
the National Assembly and in the opinion of the State Judicial 
Service Commission the person has a considerable knowledge 
of and experience in the practice of the Customary law.

Merit is the main consideration in making judicial appointments; 
but under the Constitution of Nigeria, in addition to merit, all ap­
pointments whether at the federal level or state level must be made 
to reflect the federal character of the country.44 It is believed that 
such a representation from all parts of the country and from all sec­
tions of the community will present all shades of opinion. This idea 
of sectional representation that appears in courts is a deliberate ef­
fort made to avoid choosing too many judges from one part of the 
country. It is vital to maintain public confidence in the judiciary 
and this measure is a very wise step. No one can deny that the 
judiciary filled with judges from all over the country is credited with 
the ability of sound administration of justice.
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that he will be retained in office. The government would cer­
tainly not punish him for stupidity, for over that he has no con­
trol. Nor is it at all likely that the government would take any 
action against him for the above, and many other, faults for 
which he is definitely to be blamed. While his conduct may be 
shocking and the administration of justice may suffer, the 
lesser evil is to leave him alone; for an attack and a removal for 
any but the most flagrant and scandalous offences would have 
a detrimental effect on the work, security, and peace of mind 
of all the other members of the judiciary.

The Nigerian Constitution, by fixing the retirement age has 
avoided the kind of judicial laxity and inefficiency^ that comes as a 
result of old age and infirmity as under American judicial system 
because some judges even when their usefullness is largely spent 
might not leave their position.

The Constitution of Nigeria introduces a liberal pension system 
to stimulate retirement50 even at an early age if the judge feels the 
strain of his job. This scheme is good from another point as well. 
Since judges are not allowed to continue practice51 when they 
leave service for any cause, liberal pension scheme is an en­
couragement to lead their later life in comfort.53 Section 255(1) 
and (2) of the Constitution provides for an early retirement to cope 
with judges who feel inefficient due to any reason without loosing 
any benefits of retirement. If this would not be there, some ineffi­
cient judges might continue to complete their retirement age for 
the sake of securing full advantage of their legal services.
Removal of Judges from Office

The most unassailable position of the judges is best seen in the 
difficulty of their removal, that is, forcible ousting of judges from 
their position when they are in full possession of their faculties and 
quite capable of doing their work. A judge can be removed53 for 
his inability to discharge the function of his office or appointment

48. Dawson, op. cit., p. 436.
49. W.T.Taft, Popular Government (New Haven: Yale University 

press, 1913) pp. 159-160.
50. section 256(2).
51. section 256(2).
52. Proceedings, op. cit., p. 198, para 376.
53. section 256(1) (a) & (b).
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54. schedule 5, part 1
55. S.A. de Smith, Constitutional and Administrative Law (Har- 

mondsworth: Penguin Books Ltd., 1977) p. 363.
56. section 256.
57. section 256(2)
58. schedule 5 part 1.
59. schedule 5, section 12.
60. schedule 5, section 15(l)(d).
61. Id.

(whether arising from infirmity of mind or of body) or for miscon­
duct or contravention of the Code of Conduct.Misconduct55 
may include bribery, gross partiality, criminal proclivities since all 
these degrade the office of a judge, betrayal of his trust and perver­
tion of the course of justice.

The process of removal55 for judges varies according to their 
status in different courts as their method of appointment varies 
with their status in different courts. The Chief Justice of the 
Supreme Court can be removed by the president acting on an ad­
dress supported by two-thirds majority of the Senate. The Chief 
Judge of the High Court of a state, president of a Customary Court 
of Appeal, Grand Khadi of a Sharia Court of Appeal can be remov­
ed by the governor of a state acting on an address supported 
by two-thirds majority of the House of Assembly of the state. 
In all other cases the judicial officers can be removed either by 
the President or the Govenor. as the case may be, on the 
recommendation of the Federal Judicial Service Commission or 
the State Judicial Service Commission. Any person so removed 
is barred from legal practice in any court or tribunal in 
Nigeria

The procedure of removal of judicial officers is hedged with 
many formalities under the Code of Conduct58 that prescribes in 
broad terms the conduct expected from judicial officers. Any 
allegation that a judicial officer has committed a breach of or has 
not compiled with the provisions of this code is to be made to the 
Code of Conduct Bureau,55 who shall then refer the complaint of 
such violation to the Code of Conduct Tribunal.60 The complaint 
about the breach of code of conduct can also directly be made to 
the Code of Conduct Tribunal.5^ The code of conduct tribunal is 
constituted of a chairman and two other persons, all selected from
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This section in fact applies to both the cases of misconduct and 
the code of conduct and states the position of the Presidentor of 
theGovernorin removing a judicial officer. But to take the language 
of the section as it stands it will create contradiction in the removal 
of a judicial officer by the Presidentor the Governor in the case of 
contravention of the code of conduct since the procedure66 pro­
vided by the code of conduct for the removal of a judge is quite dif­
ferent from the procedure provided for the removal of a judge in 
the case of misconduct. The code of conduct provides a procedure

62. The Code of Conduct Bureau shall consist of not less than 9 
members. They are responsible to the National Assembly. The 
Chairman and members are appointed by the President on the 
approval of the Senate. The Code of Conduct Tribunal consists 
of a Chairman and two other members appointed by the Presi­
dent from among the members of the Bureau, in accordance 
with the recommendation of the Federal Judicial Service Com­
mission. The conditions of service, qualifications of the 
members of the Code of Conduct Bureau are similar to the 
judges.

63. schedule 5, section 20(3).
64. schedule 5, section 20(4)
65. see section 256(1) & schedule 5, part 1.

the code of conduct bureau members.6^ When a code of conduct 
tribunal finds a person guilty of contravening any of the provisions 
of the code of conduct it shall impose upon that person any of the 
punishments prescribed in section 20(2) of the schedule 5. These 
punishments shall be without prejudice to the penalties that may be 
imposed by any law where the conduct is also a criminal offence'.63

Where the Code of Conduct tribunal gives a decision as to 
whether or not a person is guilty of a contravention of any of the 
provisions of this code, an appeal shall lie as of right from such a 
decision or from any punishment imposed on such person to the 
Federal Court of Appeal at the instance of any party to the pro­
ceedings. 6^

Section 256(1) (b) of the Constitution of Nigeria states:
... the president or, as the case may be, the governor acting 

on the recommendation of the Federal Judicial Service Com­
mission or the State Judicial Service Commission that the 
judicial officer be so removed for his inability to discharge the 
function of his office or appointment (whether arising from in­
firmity of mind or of body) or for misconduct or contravention 
of the code of conduct.
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66. Proceedings, op. cit., p. 127, para. 234, p. 185, para 350; p.
210, para 400.

which is a legal procedure for the removal of a judge but the 
removal of a court judge for misconduct is an executive and a 
legislative procedure. Under section 256(1 )(b) the president or the 
governor can remove a judge for violation of code of conduct. Sup­
pose the President removes a judge for violation of code of conduct 
and the judge appeals against his removal, which he can as of right 
under section 20(5) of schedule 5. Suppose the court of appeal 
declares against his removal. In such a case theis will be a clear con­
flict between the executive power of the President and the judiciary 
which has declared the act of the President null and void. But one 
must find a harmonious construction of section 256(1 )(b) so as to 
avoid any conflict between the executive, the legislature, and the 
judiciary, within the broad framework of the constitution itself 
since no other law can supplement the constitution. The conflict 
can be avoided by a clear cut demarcation between acts of miscon­
duct and acts of violation of code of conduct. In the case of 
misconduct it is the President or the governor, as the case my be, 
that has competence to remove the judge. In case of contravention 
of the code of conduct, it is the code of conduct bureau that 
should deal with all such violations. Thus the two methods of 
removal of a judicial officer can run side by side. Again the con­
travention of the code of conduct is not misconduct as such but is 
a misconduct of a different type. Suppose a judge receives a gift 
from his relatives or inherits property but he fails to pay tax over it or 
registers it with the code of conduct bureau, it is not a misconduct 
that interferes with his dispensing of justice or perverts the course 
of justice or impairs his sense of justice in a particular case. The 
code of conduct is prescribed for public officers with a view to keep 
their private lives above board, that their private lives should not 
become a topic of discussion in society and at the same time to in- 
stal in them a moral standard. It is to ensure their prestige in the 
public eyes that the code of conduct is formulated. But how far the 
private life affects the public life is a matter of ones gues but is not 
a topic for discussion 66

Determination of Salary of Judges:
The question of salary is another factor in determining the in­

dependence'of the judges. The first condition is that, it should be 
certain and not subject to the changing opinions of the National 
Assembly or the House of Assembly. Judicial salaries are, 
therefore, fixed by statute and do not appear in the annual 
parliamentary vote; and they are given special security by being 
made a charge on the Consolidated Revenue Fund of the federa-
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67. section 78(2)
68. section 116(2)
69. Dawson, op. cit., p. 442.

Federalist, op. cit., paper no. 78.

tion67 in the case of the federal judiciary and on the Consolidated 
Revenue Fund of the stated in the case of state judiciary. To pro­
vide judges good living so as to keep them away from monetary 
constraints and thus from corrupt temptations, Dawson writes:

The lowest limit of the judge's salary should clearly be suffi­
cient to enable him to live in moderate comfort with financial 
security. In practice, however, the salary will have to be set at a 
much higher figure than this, for it must be large enough to in­
duce many of the best lawyers to accept position on the ben­
ch. A good lawyer may not insist on an enormous salary, but 
he will demand one which will enable him to live on approxi­
mately the same scale as that to which he has become ac­
customed. While it is true that the highest paid lawyer will not 
necessarily make the best judge, there can be no doubt that 
the correlation between legal and judicial ability is high, and 
that if the state wants the best material, it must be prepared to 
pay for it. In entering this competition, however, the govern­
ment has a valuable item to throw into the balance in the 
prestige and security that go with the judicial appointment, and 
many lawyers are prepared to make a genuine sacrifice in ex­
change for the more intangible rewards of a judgeship.

One must take cautious note that even in giving the highest 
salary to the judges, that a judge who considers his salary above his 
career, above his duty is not fit to be a judge. Thus the main con­
siderations in appointing a person to the position of a judge is that, 
he should be one who unites requisite integrity with the requisite 
knowledge. The prestige that the general public attaches to the of­
fice of judgeship, the faith that the public have in the institution of 
courts, the credit of mini gods that they enjoy in the society is a 
proof in itself that they must be above all superflous temptations in 
the performance of their duties. Dawson while reconciling judge's 
ability, salary, and prestige writes:

The judge will thus usually begin with the twin assets of 
character and ability, and these become the foundation on 
which the indirect appeals are based. He is paid a substantial 
salary, which not only removes some of the obvious tempta­
tions, but frees him from financial distractions. The importance 
of his office is continually stressed; his own rectitude and 
sense of fairness are invariably assumed; the dignity of the 
court and the respect accorded his office are rarely, if ever, 
challenged; his social position is always assured. These efforts
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In the general course of human nature, a power over a man's 
subsistence amounts to a power over his will. And we can 
never hope to see realised in practice the complete separation 
of the judicial from the legislative power, in any system which 
leaves the former dependent for pecuniary resources on the 
occasional grants of the latter/'

One might suggest that if judges' salaries are fixed permanently 
there will be no temptation for higher earnings. In such a case the 
legislature can review their salaries subject to variations in social 
and economic circumstances. But the main point that is stressed is 
that the judges' salaries should be put under such restrictions as to 
be out of the reach of the executive or the legislature to change the 
conditions of the judges for the worse. Under the Constitution of 
Nigeria section 78(3) and section 116(3) provide that the salaries 
and conditions of service of judicial officers shall not be altered to 
their disadvantage after their appointment; but their other 
allowances are subject to change.
Promotion of Judges

The question of promotion is almost as important as that of initial 
appointment in regard to judicial independence. For, as Lloyd72 
maintains, if the judiciary has to look for its future prospects to the 
politicians they may be unwilling to incur executive displeasure and 
so mar the chances of later promotion even though they are secure 
in their posts. Though promotion is not the criterion forjudges in 
the administration of justice, as Raina J. writes:

to accentuate the eminence of the office are made infinitely 
more effective by the fortunate regard which the legal profes­
sion has for the judiciary and its ingrained habit of regarding a 
seat on the bench as the crown of a legal career. Thus some of 
the very men who built up the tradition may be induced to ac­
cept judgeship a few years later, influenced to a material 
degree by the tradition which they themselves have helped to 
create. Not the least important result of this prestige is its ef­
fect on the public, who have come to accept it — and with 
some justification — at its face value, and who see in judicial 
independence a great promise of justice than could be obtain­
ed through the application of ordinary politial sanctions.70

Next to permanence in office, nothing can constitute more to 
judicial independence than a fixed salary for the judges and that 
should be outside the control of external influence. Madison states:
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The constitution should guarantee either the procedure for pro­
motion or fix the position of a judge onceappomted This will ensure 
the quality of a judge which is most critical of all the factors in the 
administration of justice. This will ensure him the conditions of his 
service and tie him toa fixed position which he envisages before his 
appointment and puts an end to all allurements for promotions. 
Dawson writes:

Ambition must be made to counteract ambition. The interest 
of the man must be connected with the constitutional rights of 
the place. It may be a reflection on human nature that such 
devices should be necessary to control the abuses of govern­
ment.74

While a system of promotion is usually most desirable within 
any organisation, promotion from one judicial position to 
another is to be regarded with misgiving. If the executive is to 
exercise no control and no suggestion of control over the 
judiciary, any major promotions become impossible, for they 
may always raise the question of the executive paying its debts 
to its friends. To object to the elevation of a judge to the chief 
justiceship on the court or even, perhaps, from one branch to 
another in the same court would doubtless be carrying this 
fastidiousness to extremes, but promotions involving greater 
rewards are most certainly inadvisable.^

The system of promotions under the English judicial system is 
worth mentioning in this regard and deserves careful reading. In 
England the judiciary is not a career service and, thus, the system 
of promotions is avoided by avoiding too hierarchical a pattern in 
regard to the higher judiciary.76 A certain uniformity of status has 
been retained in regard to all the higher judiciary from the High 
Court level to the House of Lords, particularly by keeping salaries 
on almost the same level throughout and by avoiding any form of 
promotion on the basis of seniority. As Hartley and Griffith states:

A judge who considers his promotion and his career above 
his duty as a judge is not fit to be a judge and cannot earn the 
respect of anyone if considerations of his career can prevail 
over his sense of duty. He might as well yield to other mundane 
temptations.73

But in the general course of human nature, the temptations to go 
to a higher position is always present. This craving can only be 
checked if, as Madison states:
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Judicial promotions are rare and there is little to be gained 
from attempting to curry favour with the government. Thus 
there is no formal system of promotion in the judicial hierar­
chy.^

In this connection, perhaps, it is not unnecessary and uncon­
nected with the independence of judiciary to mention the extra­
judicial work given to judges. No doubt by their habit and tempera­
ment the judges have acquired enough impartial sense and fair play 
but this temptation of extra-money by extra-work can mislead 
them and give to the public suspicion of their impartial role. 
Dawson writes:

To assert that these things have no effect on a judge's in­
dependence may or may not be true; but even if that sinister 

factor were completely absent, the popular suspicion that such 
influences are present is in itself a most serious matter.70

Dawson quotes with approbation a speech by a lawyer in the 
House of Commons of Canada which states:

To the extent that these tasks (the work of commission) are 
paid for, they are subversive of the principle of independence 
which is the bed-rock of our whole judicial system. If a judge is 
to receive remuneration in excess of his statutory compensa 
tion ... he is beholden to the body paying him, be it the political 
party in power or be it a labour union or employer who corn 
mands his services...

It is impolitic for a practising barrister to say anything which 
might be construed as criticism of the bench. It is most unfor 
tunate that stern necessity imposes on me the duty of pointing 
out the dangers to the greatest of our institutions inherent in 
this practice. I do not accuse the government in power of being 
the sole offender, but circumstances have made it the most 
frequent and the most recent offender. Whenever it has had a 
difficult problem to solve, whenever it is confronted with a 
perplexity, it has pulled members of the bench down into the 
dust of the political authority and so far unimpeached integrity 
of the bench.

I say with sorrow that the reputation for impartiality, dignity 
and honour enjoyed by the bench has been exposed to 
criticism by this practice. All who believe in the law, who de 
pend upon its fearless administration, and admit that the peo 
pie at large must have complete faith in the integrity of the jud 
ciary, must oppose the continuance of this practice.79

77. T.C. Hartley & J.A.G. Griffith, Government and Law — An 
Introduction to the Working of the Constitution in Britain 
(London: Weidenfeld and Nicolson, 1975) pp. 181-182.

78. Dawson, op. cit., p. 446.
Griffith, op. cit., p. 51
de. Smith, op. cit., p. 359.

79. Dawson, op. cit., pp. 446-447.



71

The government seeks judges on inquiries and commissions with 
a view that their impartial judgements will be confidently accepted 
by the general public. As Hartley and Griffith state:

80. Hartley & Griffith, op. cit., p. 175.
81. I d., pp. 175-176.

When wild rumours are flying and confidence in some 
aspect of public life is at stake, it is advantageous for the 
government to turn to that branch of the state whose integrity 
is most respected and appoints a judge to inquire into the fats 
and reassure public opinion (of course, if the government feels 
that the facts might not be reassuring, it is unlikely to adopt 
this course).80

There is a great deal of truth in this but it stretches the work of 
the judiciary which affects the work of the judges in the courts. 
Again, there is another danger when judges are called for some 
committees and commissions which are concerned with matters 
deep in political controversy and when large number of people feel 
that their impartiality is a sham , the damage is done to the judicial 
system. Hartley and Griffith observes:

The reports produced by judges on these questions are 
widely accepted and usually to restore public confidence in the 
poltical system: but there may be a price to pay in that those 
who have a political interest in the outcome of the inquiry may 
be tempted to attack the impartiality of the judge concern if the 
result is not to their liking. The effect of this might be a slight 
lowering of public esteem for the judiciary itself. In fact there 
are some questions on which partisan prejudice is likely to be 
so strong that a report by a judge is bound to be rejected by 
one side or the other.in such a situation the credibility of the 
judge will suffer in the eyes of some sections of the communi­
ty. For this reason judicial inquiries should be used sparingly.

To remedy this situation the government should have a perma­
nent commissioners' office to conduct inquiries and give the com­
mission members the same advantages and facilities as given to 
judges. This independence and impartiality should be restored in 
the same way as that of the judiciary. This will relieve the extra­
judicial work of the judges and fill that gap of confidentiality for 
general public which government seeks by appointing judges.

From the above discussion it is clear that the function of judges 
and their independence is mentioned in the Nigerian Constitution 
and is an accepted principle. For independence of judiciary is vital 
for the survival of democratic institutions. Raina J., however, gives 
a cautious note on the independence of judiciary and the role of the 
judges. He writes:
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The judges must fully understand what it means and the 
responsibility that it carries. It does not mean a license to 
discharge the judicial function in whatsoever manner one 
pleases. It calls for a judicial discipline governing the discharge 
of judicial functions in a purposeful manner. It must be borne in 
mind that independence merely consists in giving a decision 
without fear or favour, without malice or ill-will. It does not 
mean independence to criticise or condemn other functionaries 
except to the extent it is absolutely necessary for the judicial 
determination of the questions of fact and law in a case in 
hand. Independence should not give rise to judicial arrogance 
on account of an assumed air of superiority over other organs 
of the state and snould never be misused to make disparaging, 
disrespectful or contemptuous remarks about others. In­
dependence must be coupled with humility, courtesy and 
respect for the views of others particularly the representatives 
of the people and the legislative assembly of which they are 
members. Any disrespect for the legislature or their members 
exhibited expressly or by implication may give rise to bitterness 
and confrontation. It must be realised that in a confrontation 
between the judiciary and the legislature or the members of the 
legislature, judges will always be at a disadvantage because 
while the latter can freely speak out the judges by nature and 
habit are reserved and refrain from joining issues in public; hav­
ing expressed themselves in the judgment they have nothing 
more to say. The judges must, therefore, tread their path 
coutiously with aloofness and dignity and express their views 
in the judgment in simple but convincing language without 
making any disparaging remarks against any one. Having per­
formed their solemn duty, their task is over and it should be left 
to the members of the legal profession to explain and expound 
the judges' point of view to the public.
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fundamental objectives and directive 
principles of state policy under the 

CONSTITUTION OF NIGERIA

Increase in per capita income
More even distribution of income
Reduction in the level of unemployment
Increase in the supply of high level manpower 
Diversification of the economy

(a) 
(b>
(c)
(d)
(e)

* Oscar Wilde, The Soul of Man Under Socialism in Complete Works of Oscar Wilde, introduction by 
V. HollanJ(London: Collins, 1948) p. 1089.

1. Third National Development Plan, 1975-1980 (Lagos: Federal Ministry of Information) p. 29

The most practical problem that political philosophers face is the 
relationship of the individual to society and of citizens to the state. 
Of course, everybody admits that the individual has some rights 
against the society; of course everybody has obligations towards 
society and society through its agent, the state, enforces those 
obligations against the individual. The individual cannot demand 
from society unless he also contributes to society. But where the 
line is drawn between the rights of the individual and the obliga­
tions to society, what is the balance between the rights and the 
obligations of the individual in society, is an empirical question 
which in different societies finds different solutions at different 
periods of history. The notion of the Fundamental Objectives and 
Directive Principles of State Policy represents such a solution.

There is nothing new as regards the fundamental objectives and 
directives principles as concerned in Nigeria since successive 
governments have always made economic, political, and cultural 
uplift of its people as its main objective. Four National Develop­
ment Plans made and implemented by successive governments are 
motivated by a common social purpose identifiable in all the 
National development plans. These common social purposes 
aimed at firmly establishing Nigeria as a united, strong and 
self-reliant nation are:1

•4 map of the world that does not include Utopia is not worth even 
glancing at, for it leaves out the one Country at which Humanity is 
always landing. And when Humanity lands there, it looks out, 
seeing a better Country, sets sail. Progress is the realisation of 
Utopia.
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I f) Balanced development
(g) Indigenisation of economic activity

2. R. H. Tawney, Equality (London: Unwin Books, 1964) p.95.
3. Second National Development Plan, 1970 -1974 (Lagos: Federal Ministry of 

Information) p.33.

Since inequalities appeared to be the reason, not of individual 
freedom, but of the absence of it, the abolition of restrictions 
upon the latter seemed to be the most certain way of 
abolishing the former2

The basic idea is, thus, to establish a procedurally efficient and fa>r 
society to meet the needs of its members. Keeping this in view the 
makers of the Second National Development Plan stated:

A just and egalitarian society puts a premium on reducing in­
equalities in inter-personal incomes and promoting balanced 
development among the various communities in the different 
geographical areas in the country. It organises its economic in­
stitutions in such a way that there is no oppression based on 
class, social status, ethnic group or state. A distributive equity 
is, therefore, an important cornerstone in the act of national 
objectives for the Government's programme of reconstruction 
and social reform.

The ultimate goal of economic development is the welfare of 
the individual. The focus of our policy objective should, 
therefore, be on how the ordinary citizen is to be affected by 
the resulting set of action programmes and projects. The pro 
spect of the citizen in the process of economic development 
and social change should not be determined by the mere acci­
dent of the circumstances of his birth. He should be able to 
have equal access to all the facilities and the opportunities 
which could help him realise his potential and develop his full 
personality. A sense of self-reliance and a sense of national 
pride are worthy objectives which the Government believes the 
average Nigerian wishes to cultivate. But he can only do so in 
an atmosphere of expanding opportunities for full employ 
ment, for education and for self-fulfilment. The nation will, 
therefore, remain fully committed to the achievement of these 
objectives at all times.3

An important objective of all these plans, therefore, has been to ( 
spread the benefit of social developments at all levels of human i 
aspirations, educational, economic, cultural, and political^and thus 
to remove the age old inequalities based on the separation of 
different strata of the population from each other by the existence 
of sharply contrasted rights and obligations, enforced not merely 
by custom or social influence, but by law* Tawney states:
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Directive Principles, therefore, open a new chapter of ' social 
service' or ' welfare state' in the constitutional history of 
Nigeria, and the contitutional history of a welfare state

The only new significance attached to the directive principles is 
their entrenchment in the Constitution as sacrosanct objectives. 
This gives them special status among the many legal moral 
provisions of the legal system in Nigeria. They are legal- moral 
because their enforcement is a moral obligation on the part of 
the government; they are legal, on the other hand, because they 
are given a suitable place among the laws of Nigeria. The 
Constitution has left the performance of these obligations on the 
fidelity of the government and ultimately on the vigilance of the 
voters in exercising their political rights.

The past experience of colonial days and of civil war made Nigeria 
conscious that progress would be faster only if the nation moves 
with a common social purpose. Development process is a function 
of the innate forces in society. Directive Principles are the outcome 
of this past experience and the conscious development of the 
future. The future development, thus, must deal with the 
community' s quality of life.

Chapter 2 of the Constitution that deals with the Fundamental 
Objectives and Directive Principles of State Policy, provides 
one of the striking features of modern constitutions since the 
introduction of the idea of a welfare state after thje First World 
War. In introducing the fundamental objectives and directive prin­
ciples into the Constitution, the framers5 of the Constitution 
were in this respect influenced by other constitutions such as Irish 
Constitution, and the Indian Constitution that were in turn 
influenced by the Constitution of Republican Spain, the first ever 
to incorporate such principles as part of a constitution.

.. .begins when history becomes concerned with the future as 
well as with the past. Modern man peers eagerly back into the 
twilight out of which he has come, in the hope that its faint 
beams will illuminate the obscurity into which he is going; con­
versely his aspirations and anxieties about the path which lies 
before him sharpens his insight into what lies behind. No con­
sciousness of the future, no history.4
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Since the tendencies towards both cohesion and dispersion 
are persistent, the social system simultaneously exhibits 
phenomena of combination and of competition, of com 
munism and of individualism. Neither order of phenomena can 
ever exclude the other, but at any given time one or the other 
order may be ascendant and there may be a rhythm of alter­
nating ascendancy of combination or competition, com­
munism or individualism.7

Every social institution is a product of developments whose 
causes are to be found in changing social conditions. Each stage 
contains the next in germ. So far as anyone starts to find the 
starting point of the idea of directive principles one has to go back 
at least as far as the French Revolution and the American 
Declaration of Independence by the American Colonies. The 
influence of these declarations was so profound and lasting in 
Europe and America that they inspired systematic and organised 
efforts to compel the state to take positive measures for the 
removal of many anti- social practices for the fulfilment of civil, 
political, and cultural conditions under which the legitimate 
aspirations and dignity of man may be realised. There is a growing 
tendency towards increasing recognition of social interest in 
individuals needs and their satisfaction. As Pound states:

We all have a multiplicity of desires and demands which we 
seek to satisfy. . There is a task of making the goods of ex­
istence, the means of satisfying the demands and desires of 
men living together such an adjustment of relations and 
ordering of conduct as will make the goods of existence, the 
means of satisfying human claims to have things and to do 
things.6

It is a social task to establish such an order that is conducive to 
the improvement of the standard of living of the members of the 
society. The means of satisfying wants are valued not by 
individuals who merely interact, but by all the individuals acting 
as a community c.onsciously and jointly because production and 
distribution are ruled by social processes. Social influences are 
thus the keys to the analysis and understanding of the directive 
principles. The development of social welfare state ideas is 
nothing but the result of different social tendencies, the result of 
steady growth of the principle of social responsibility, the resu.rof 
action and interaction of old and new social systems. Giddings 
states:
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Together with this, I would advocate that you should always 
be guided by humility and the willigness to compromise — the 
twin attributes all true Africans seem to share, in our zeal and 
endeavour to advance and catch up with coutries in other 
climes, we must not overlook the contribution our unique 
character as a people and the values our tradition and culture 
hold dear are bound to make on the outcome of these delibera­
tions.10

|r fact, a number of these principles are entirely Nigerian, 
particularly those that formed an integral part of the very founda­
tions of the national movements as provided in section 19 and 
section 20 .

8. See, G.D.H. Cole, A History of Socialist Thought, Vol. 3, part 1, (London: Macmillan & Co., 1960) 
pp. 179-248. The Challenge of Socialism, edited by H. Felling (London: Adam 8- Charles 
Black, 1954) chs. 11 & 14.

9. W. Friedmann, Law in a Changing Society (Harmondsworth: Penguin Books Ltd., 1972) p. 163.
10. Proceedings, op. cit., pp. 15-16, paras 9 & 11.

In more recent times, thinkers on political and social reforms, 
who did not agree with the Marxian approach for the removal 
of the ills and evils of modern society, advanced such ideas as 
directive principles to be made the guiding force of state policy. 
The liberal philosophy of the political and social reformers, the 
major principles of Fabian socialism and Guild socialism8 are all 
akin to much of what is embodied in Chapter 2 of the 
Constitution. Moral and social ideals revived in jurisprudence after 
the Second World War are responsible for stimulating the process 
towards establishing a welfare state and, thus of entrenching the 
idea of the directive principles in modern constitutions. Friedman 
gives his own explanation for the increasing tendency towards 
state responsibility. He states:

The growth of the new policy is due largely to the social 
transformation of ...society in which more and more 
vicissituder threaten a multitude of individuals whose liberty to 
avoid them shrinks steadily. The steady growth of the principle 
of social responsibility... is not due to any cynical abandon­
ment of the principle of individual responsibility but to the ex­
tent to which millions of individuals find themselves exposed to 
the threats of modern industrial life.9

It would, however, be wrong to suppose that the various 
principles embodied in chapter 2 of the Constitution are mere 
foreign borrowings or adaptations of principles of western politics 
and social philosophies; but as a Head of the Federal Military 
Government stated in his opening speech to the Constituent 
Assembly that in the Constitution due regard should be given to 
cover every aspect of the national life...
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easily be forgiven for speaking of them as if they are actual 
rights, for this is but a powerful way of expressing the convic 
tion that they ought to be recognised by states as potential 
rights and consequently as determinants of present aspirations 
and guides to present policies.'3

There are ten sections in the Constitution, section 13 - section 
22, that deal with the Fundamental Objectives and Directive 
Principles of State Policy. These cover a wide range of state

As the title of chapter 2 itself indicates, the principles embodied 
in the chapter are directions to the various governments and their 
agencies to be followed as fundamental obligations in exercising 
legislative, executive, and judicial powers. The use of the word fun­
damental11 describes in rhetorical language, hopes, ideals, 
and goals rather than the actual reality of government. The prin­
cipal objective in enacting the directive principles appears to 
have been set standards of achievement before the legislature 

and the executive, the local and other authorities by which their 
success and failure could be judged. It shall be the duty of the 
state to apply these principles in making laws. Thus, they place 
an ideal before the legislators while they frame new legislation for 
the country's administration. They lay down a code of conduct for 
the administrators while they discharge their responsibilities as 
agents of the sovereign power of the nation. In short, the 
directive principles enshrine the fundamentals for the realisation 
of which.the state'of Nigeria stands. They guide the path that will 
lead the people of Nigeria to achieve the noble ideals which the 
preamble of the Constitution proclaims:

To live in unity and harmony as one indivisible and indissolu­
ble Sovereign Nation .. dedicated to the promotion of inter­
African solidarity, world peace, international co-operation and 
understanding:

AND TO PROVIDE for a consitutition for the purpose of pro­
moting the good government and welfare of all persons in our 
country on the principles of Freedom, Equality and Justice, 
and for the purpose of consolidating the Unity of our people. ‘
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activities embracing political 14, economic 15, social 16, 
educational 17, foreign and international obligations 18, and 
cultural 19for,the realisation of noble ideals given in the preamble.

Taken together these principles and directives lay down the 
foundations on which a new Federal Republic of Nigeria will be 
mounted. They represent the minimum of the ambitions, aspira­
tions, and claims cherished by the people of Nigeria, set as a goal 
to be realised in a reasonable period of time, and that reasonable­
ness depends on the speed and manner the law responds and its 
response is usually proportionate to the degree of social pressure 
and also on circumstances and personalities 20 that may hasten 
or retard the response. Indeed when the state of Nigeria translates 
these principles into reality, she may justly claim to be a welfare 
state. The central objective of public policy and national endeavour 
as evinced through these principles has been the promotion of 
rapid and balanced economic development which will raise the 
living standard and open out to the people new opportunities for 
a richer and more varied life. The idea is not to absolve the indivi­
dual from his personal and social responsibilities but to encourage 
him in social participation for the sake of national production. Such 
developments are intended to expand the community's productive 
power and to provide the environment in which there is scope for 
the expression and application of diverse faculties and urges. It 
follows, therefore, that the pattern of development must be related 
to the basic objectives stated in the Constitution. Section 16 
states that the basic criterion for determining the lines of advance 
must not be private profit but social gains and that the pattern of 
economic development and the structure of socio- economic 
relations should be so planned that they result not only in 
appreciable increase in national income and employment but also 
in greater equality in income and wealth. Major decision regarding 
production, consumption, and investment - in fact all 
socio- economic relationships are called in question under 
section 16 for providing social welfare through activities that affect 
the economic life of the citizens by providing suitable and 
adequate shelter, suitable and adequate food, reasonable
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21. Section 16(2)(d).
22. Section 16(2)(c).
23. Proceedings, op. cit., p. 109, para 197.

This statement of objectives makes it clear that the directive 
principles are not allowed to remain in the Constitution as mere 
high platitudes or pious declarations. As every good organisation 
or government should have at the start of business clearly defined 
objectives and measurable standards of performance by which it 
should be judged, directive principles provide a yardstick. They 
provide constitutional guidance to the government as to the aims 
and goals to be attained. They are so fundamental to national

minimum living wages, old age care and pensions, and 
unemployment and sick benefits 21. The benefits of economic 
development should be so construed and distributed as not to 
permit the concentration of wealth or the means of production and 
exchange in the hands of few individuals or of a group 22. The 
economically weak will not be at the mercy of the economically 
strong. The control of these aspects of life by which all are affected 
will be amenable, in the last resort, to the will of all. It will ensure 
a large measure of equality. The extension of liberty from the 
political to the economic sphere is evidently among the most 
urgent tasks of industrial society. Such readjustments would call 
for an entirely new economic pattern, readjustment of production 
and distribution of material resources which affect the economic 
life of the individual and thus give him proprietary benefits. The 
motive force behind all these chahges is a demand for social 
justice, a demand for an egalitarian society. The real purpose and 
paramount need is to create a milieu in which the material sources 
of the community are harnessed and distributed as best as possible 
to serve the common good. The state shall in the process promote 
and advance the economic and social status of its citizens. 
Stressing the importance of directive principles and their necessity 
in creating a welfare state, a member of the Constituent Assembly 
remarked:

It is absolutely necessary that the goals and objectives of this 
nation should be clearly stated for the guidance of those who 
are called upon to govern us. We cannot take these things for 
granted. It is important that they become an accepted burden 
instead of being items for political manifestoes subject to 
discussion and being set aside when the election has been 
won.23
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The judicial power vested in accordance with the foregoing 
provisions of this section - shall not, except as otherwise pro­
vided by this Constitution, extend to any issue or question as 
to whether any act or omission by any authority or person or as 
to whether any law or any judicial decision is in conformity with 
the Fundamental Objectives and Directive Principles of State 
Policy set out in Chapter II of this Constitution.

If "duty" were used in a legal sense, then the persons to 
whom that duty was owed would have a corresponding right 
to require that the duty should be discharged, and if it was not, 
to enforce its performance by legal action but that is precisely 
what. . Isection 6(6)(c) 1 forbids. That the word duty is not us-

When reading these two sections together the inevitable conclu­
sion that follows is that chapter 2 does notjmpose any enforce­
able duties on the state and consequentlyconfersno corresponding 
rights on anyone, if rights and duties are used in a legal sense. 
Seervai, while commenting on the nature of directive principles 
states:

unity, national integration, and national stability that to leave 
them as mere platitudes, mere goals to be aimed at, will be to 
defeat the various aims which the government hopes to achieve 
and to lose sight of the lesson learnt from previous experiences.24 
When they are systematically put into application with a view of 
transforming Nigerian society, they will bring about a social order 
in conformity with these principles so as to establish a welfare 
state. It is true that the state has not yet moved very far on the road 
of achieving the objectives. Nevertheless most of them have 
already found a place in the development programmes.25

Finally it is perhaps unnecessary to detail the efforts made by 
Nigeria towards the promotion of international understanding, 
peace, and security. Suffice it to say that her contribution in this 
field is widely and generously acknowledged by almost all nations 
of the world.

Section 13 states:
It shall be the duty and responsibility of all organs of govern­

ment, and of all authorities and persons, exercising legislative, 
executive or judicial powers to conform to, observe and apply 
the provisions of this Chapter of this Constitution.

And section 6(6)(c) states:
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What is the punishment behind these non-justiciable items. 
It is public opinion, public political opinion, and for people who 
are politicians, that is more important because that is 
something against which you cannot hire a lawyer. Public 
political opinion is the thing that stands between you and the 
next election. If you were in power and you were to go on 
violating these Fundamental Objectives and Directive Prin­
ciples, you must know that your chances of coming back into

ed in the sense of a legally enforceable duty, will also be clear 
from another consideration. All legal duties imposed on the 
state by the Constitution are limitations on the legislative and 
executive power of the state, so that a law which violated that 
duty would be void. The duty imposed by,.. (section 13] is not 
a limitation on legislative power, because a law made in con­
travention of... [section 13 - section 22) would remain a valid 
law would create legally enforceable rights and would impose 
legally enforceable duties since no court can declare the law 
void, for to do so, would be to enforce the directive priniples 
which (section 6161(c)J says the court cannot enforce.26

It is, thus, obvious that the word " duty" in section 13 is used in 
a moral sense rather than in a legal sense.

Though the directive principles are fundamental in directing 
and framing the policy of the government or as section 13 states, it 
shall be the duty and responsibility of the state to apply these 
principles in law making and executing, these principles are 
expressly made non-justiciable.27 It means that the courts in 
Nigeria have no power to enforce them. This is in contrast with the 
position of fundamental rights, guaranteed in chapter 4, which are 
justiciable and, therefore, enforceable by the courts of law. Thus, 
while there is a judicial remedy for every violation of a 
fundamental right, there is none for the enforcement of directive 
principles. Does it mean that these are a set of platitudes designed 
to deceive the layman by clever politicians to hoodwink the 
credulous Nigerian masses? Is there no remedy if the government 
in power ignores and violates these principles that are of funda­
mental character in discharging government responsibilities? 
The answer is ' no' to the first question and ' yes' to the 
second question. No doubt there is no direct judicial remedy, 
but other remedies there are and they are reasonably effective 
since the basic principles of democracy is the attachment of respon­
sibility to power by the vigilant electorates. In conformity with this 
principle of democracy the government in power hardly dares to 
ignore the idea contained in chapter 2 of the Constitution. A 
member of the Constituent Assembly, thus, states:
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power must be very slim in present-day Nigeria which is 
becoming more and more conscious of its political re­
quirements, economic requirements and social requirements. 
So, that is the sanction behind these Fundamental Objectives 
and Directive Principles on State Policy.28

It must be remembered in this connection that the Constitution 
establishes a democratic form of government, a representative 
government where the government derives all its powers from the 
people through the Constitution. It is also a responsible govern­
ment, one that is continuous and always responsible for all its 
actions to the representatives of the people in general. Those who 
are in power are there because the people, of Nigeria who have 
been guaranteed universal adult sufferage have given them power 
and any violation of their trust shall be regarded as a breach of 
trust of the people of Nigeria. The powers of the government must 
never be regarded as an end in themselves but as means for the 
advancement and promotion of the welfare of the people. These 
representatives of the people are not the masters of the people but 
their ' servants' . They are voted into power to translate into 
practice the provisions of the Constitution to uplift and promote 
the welfare. Accordingly, those powers must be exercised in 
accordance with the directive principles set out in the Constitution. 
If they fail in their solemn duty, then they have no right to continue 
in office. They should and can be removed from office when the 
stocktaking of their work is done at the end of every four years at 
the time of the general election. The fundamental objectives and 
directive principles are a government's charter over which 
government operates for four years. Since the country ensures 
free choice by the people from among different candidates with 
different political programmes, it is logical to conclude that the 
people will elect those who are likely to transform these principles 
into reality. These fundamental objectives, thus seen, constitute 
a kind of basic standard of national conscience. Those who violate 
its dictates do so at the risk of being ousted from the positions of 
responsibility to which they have been chosen. The agents of the 
state at a given time may not be answerable to a court of law for 
the breach of these principles but they have to stand for 
judgement, from which they cannot escape, facing a higher and 
more powerful court which will at regular intervals (of four years) 
do the reckoning. Thus, in this sense, justiciability is not to be 
insisted upon as the only sentinel that can keep eternal vigilance 
over the sanctity of these principles, though their
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The Fundamental Objectives and Directive Principles. . 
have been introduced in the Constitution for the first time. 
That is a very lovely reading material. It is a very fine and very 
good guiding principle for the government and really, if it can 
be strictly followed, the country can be run well. However, the 
pity of it isthat it is not justiciable. In other words, the govern­
ment of the day can afford to ignore it and yet not be taken to 
task about it. Therefore, one finds that the very basic idea of 
having it is almost defeated.

What is the need for having something if you cannot enforce 
it? What is the need for deceiving your countrymen about what 
they are entititled to? Yet the government can afford to ignore 
it and not be told that the government itself is ignoring it and 
should please come to order. I, therefore, feel that probably 
the best thing is to have it somewhere else, not in the Constitu­
tion. I am therefore of the opinion that we make them en­
forceable and if we cannot do that because the government 
has no sufficient resources to do them, then, let us select thr­
ones which will be useful for the social security of the country. 
Those useful ones which we can enforce should be put in the 
Constitution. I must say that it is a lovely idea we have, but 
without enforcing them I would say that we are deceiving 
ourselves.32

Confusion may arise from the use of the word fundamental, both 
in the case of the fundamental objectives and the fundamental 
right in chapter 2 and chapter 4 respectively of the Constitution. 
The word fundamental in both cases is used in two different senses.
Fundamental rights are fundamental not only for the person and 
dignity of the individual but they are fundamental vis- a- vis the

non- justiciable character makes them 
tricky instrument of state policy.

Some members, however, are of the viewthat these principles 
should be made justiciable to attach more value to their high 
spirited ideas for the uplift of the generality of the people of 
Nigeria. So far these objective principles are not made enforceable 
in any court of law, they have completely defeated the purpose and 
have been described as meaningless 29, useless 30 , dicy and 
tricky insurance policy 31. If one says that each government 
must be guided by these principles and then one turns round to 
say that there should be no other judge of these principles but the 
government itself, then it is like appointing a judge to decide 
one' s own case. A member commenting on the enforceability of 
these principles stated:
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33.
34. Some writers use the term 'fundamental human rights' but such a use is incon­

sistent. Fundamental rights are rights that are available to citizens and in certain 
cases to all individuals in a given state. But they have a specific qualification, and 
that is.that they are made available subject to reasonable restrictions or re­
quirements of the state. Thus, they change from state to state, and even in a 
gven state from time to time. Fundamental rights represent not only the interest 
of the individual but also that of the state. They represent not only personal in­
terests but public interests as well. For example, under section 34 of the Con­
stitution, the privacy of citizens, their homes, correspondence, telephone con­
versation and telegraphic communication is hereby guaranteed and protected, 
but this right is subject to change under certain conditions by section 42 of the 
Constitution. Again this right is not available to non-citizens. Thus fundamental 
rights are specific rights. Human right is a generic term. It refers to rights that 
ere available to a human being as a human being irrespective of his nationality or 
any creed. It is no subject to variations under any circumstances; it's Kant's no­
tion of categorical imperative. Reading both these concepts of fundamental 
rights and human rights together, one can see that human rights cannot be fun­
damental. Fundamental right is a relative concept. Human right is absolute con­
cept. To say fundamental human right is to norrow down the field of human 
rights and look at them as if they are not available to all human as human beings. 
Again fundamental right is a legal term but human right is a moral concept. Thus 
the term fundamental human rights misreads the concept of human rights.

Section 42.

existence of the state, as is clear from the restrictions 33 to which 
they are subject. If they had been ' purely fundamental' for the 
individual they would not have been subject'to restrictions 
vis- a- vis the state; they are not human rights which are 
available to human beings under all circumstances and under all 
conditions 34. The basic character of fundamental rights was 
emphasised by a declaration that any law abridging or abrogating 
them would be void, even without an express declaration; any 
law contravening a constitutional limitation would be void. The 
right to move the High Courts 35, for the enforcement of 
fundamental rights, is itself regarded as a fundamental right. This 
further emphasises the basic or essential character of fundamental 
rights. Here the word fundamental refers to the legally 
enforceable rights. Commenting on the use of the word 
fundamental in the case of directive principles, Seervai states:

The word "fundamental" in the expression... jFundamerrtal Objectives and 
Directive Principles of StatePolicv) is not used to characterize a basic or essential 
legal duty, first, because there is no enforceable legal duty, and secondly, 
because on the legal plane, it is incongruous to speak of a basic or essential duty . 
of the state to implement directive principles when the slate is Iree to ignore, or 
even to contravene them. Therefore, the word "fundamental", like the word . 
"duty", is used not in the legal, but in a moral sense. It is the moral duty of the ' 
state to implement the directive principles.®®
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The question arises regarding a conflict that may arise between 
a fundamental right and directive principle, as to which should 
prevail. The directive principles which by section 6( 6)( c) are 
expressly made unenforceable in a court of law, cannot override 
the provisions found in chapter 4 which, notwithstanding other 
provisions, are expressly made enforceable under section 42. The 
fundamental rights entrenched in the Constitution are designed to 
protect individuals from abuse of government powers. They are 
sacrosant and not liable to be abridged by any legislature or 
executive actor order except to the extent provided in section 41. 
The directive principles have to conform to and run subsidiary to 
fundamental rights.

The directive principles, however, give an important guide in 
determining a crucial question for regarding the validity of certain 
Acts. The directive principles can be taken into consideration in 
construing the ambiguous provisions of statutes. They have an 
educative value. 37 The question may arise whether there is any 
public purpose to justify the legislation, for example, the compul­
sory taking of property under section 40 of the Constitution. In 
dealing with such a question, section 16(2)( c) of the Constitution 
provides an important guidance which states that the 
concentration of wealth or the means of production and exchange 
in the hands of few individuals or of a group, is to be avoided. 
The purpose of the acquisition contemplated by the Act, therefore, 
is to do away with the concentration of property in a few hands, 
and the distribution of material resources which come in the hands 
of the state, so as to subserve the common good as best as possible 
Here the directive principles give an important guidance.

As far as the courts are concerned where there is a clear conflict 
between the fundamental rights and the directive principles, they 
should uphold the fundamental rights being justiciable, that is, 
fundamental rights should prevail. In fact, there can be no conflict 
between fundamental rights and directive principles because 
fundamental rights confer legally enforceable rights. The conflict 
can only be between fundamental rights and the statutory rights 
and duties conferred by a law enacted by the legislature in order to 
implement directive principles. And it is obvious that in the case of 
a conflict between constitutional rights and statutory rights, the 
former shall prevail. 38 But this solution is only a judicial 
solution of the matter. The courts cannot go further than that, but



39. Austin, op. cit., p. 50.

87

For here lies the best insight into the member's approach to 
the issue of liberty and the social revolution, to the classic 
dilemma of how to preserve individual freedom while pro­
moting the public good.39

Thus, every effort should be made by the representatives of the 
people and the agents of the government to translate them into

parliament can. The final solution is arrived at only when the social 
conflict arising out of the competing claims of a justiciable and 
non- justiciable rights are resolved. The guiding principle here is 
the superiority of the social interest over that of the individual. To 
facilitate the putting into effect of this principle, the Constitution 
may have to be amended and the directive principles allowed to 
prevail. It should, however, be added that whenever the courts are 
called upon to resolve a conflict between a fundamental right and a 
directive principle, it is the duty of the courts to resolve the conflict 
with an eye on the spirit of the Constitution and with a view to 
harmonising differences to the extent that is possible and feasible.

The significance of directive principles in relation to that of 
fundamental rights can be determined only by making a reference 
to the aims of the Constitution makers in making these principles 
an integral part of the Constitution. They represent the basic 
principles which aim at the creation of a welfare state. Taken 
together these principles form a charter of economic and social 
democracy. Political democracy as well, if there is an extension of 
equality from politics to economics. And this is what the Constitu­
tion makers have in mind as the ultimate goal to achieve through 
the implementation of directive principles, depending on the 
availability of sufficient resources. Thus, on one hand, directive 
principles are assurances to the people as to what they expect, 
while on the other hand, directive principles are directives to the 
organs of the government as to what policies they ought to pursue. 
They directive principles do not restrict the legislative power nor do 
they enhance it by freeing the legislature from the limitations im­
posed by fundamental rights and other sections of the Constitu­
tion. The directive principles are in the nature of an instrument of 
instructions, which both the legislature and the executive are ex­
pected to respect and to follow. However, they confer no 
legislative competence on a legislature in respect of any matter 
over which it had no competence.

It will be unfair to the people, as well as inconsistent with the 
spirit of the Constitution, to allow these principles to remain pious 
hopes. Austin, while stressing the aim of directive principles 
states:
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reality. Nothing should be allowed to stand in the way of directive 
principles, not even the fundamental rights guaranteed to the 
individual. After all, the progress and welfare of society as a whole 
should not be hampered by the rights of the individual. This is why 
fundamental rights are subject to reasonable restrictions in the 
interest of general public. 40 It is in this sense that the 
fundamental rights are to subserve the directive principles. 
Indeed, there can be no real conflict between the two. They are 
intrinsically related to stand, and inseparably bound with each 
other.

The problems of political organisation in the twentieth century 
is to adapt the conception of democracy formed in the earlier 

individualistic period to industrial democracy, since in modern 
times it is believed that the problem of liberty is necessarily 
concerned not only with political but also with economic 
relations. 41 Thus a constitution framed in the twentieth century 
could hardly ignore the idea of welfare state and thus of directive 
principles as a guide set in chapter 2 of the constitution.

The establishment of political, social, and economic democracy 
is a paramount goal set out in the Constitution as is clear from the 
preamble. To sustain these forces, democracy has to be carefully 
built up. The fundamental rights guarantee political democracy, 
the directive principles ensure the eventual emergence of an 
economic democracy to sustain the former. Where there is no 
economic democracy, political democracy is bound to degenerate 
into dictatorship and denigrate the ' right to life' . For it is hollow 
to say that a man has a right to life but not give him those basic 
essentials that will make him live. Hobson states:

"The right tg life" is not a foolish or a useless phrase. It im­
plies a recognition that it is the supreme duty of society to 
secure the life of all... members... there is a clear individual 
right to property in all "necessaries" of life implied in the right 
to life, for "you do take my life when you do take the means by 
which I live."42

The directive principles become the greatest guarantee for a 
genuine democracy. It would be a paradoxical dismissal to 
consider the directive principles as a mere political manifesto 43 
without any legal sanctions or to characterise them, as some 
members of the Constituent Assembly do, as vague and indefinite
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serving no useful purpose 44 or to dismiss them as a mere moral 
homily. By inserting directive principles in the Constitution the 
Constitution makers have realised and recognised the sense and 
direction of social justice and provided the remedy to remove social 
inequalities. They, at least, have realised the need for a just and 
egalitarian society. Tawney states:

A society which is convinced that inequality is an evil need 
not be alarmed because the evil is one which cannot wholly be 
subdued. In recognising the poison it will have armed itself 
with an antidote. It will have deprived inequality of its sting by 
stripping it of its esteem.46

Thus the important thing is not that fair play in human relations 
will be completely attained biit that it should be sincerely sought. 
What matters to the health of society is the objective towards 
which its face is set.

This is what the Constitution makers for the present think of 
building a society based on economic justice. Change is inevitable 
with the new potentialities of economic development and all claims 
of society which present needs and demands in movement will 
transform as society advances into civil and political rights. In such 
a state of affairs the directive principles will indeed look not only 
outmoded but even reactionary. But as the present state of society 
is concerned, we are in need of directive principles towards which 
the nation can strive. They will revo'lutionalise the whole economic 
and social system.

Society is not merely an economic mechanism in which different 
groups combine solely for the purpose of production and distribu­
tion. It is also a system of social groups with varying scale of 
values. Since the social is moulded on economic patterns, it is thus 
logical to conceive and attain a measure of economic equality to 
establish social equality. In such a society inequalities of wealth 
between different members would remain but they would have lost 
their sting. Individuals would live, nevertheless, in much the same 
environments, would enjoy similar standards of health, education, 
etc. There are some needs which almost everyone will agree 
should be satisfied on egalitarian principles. In such a society, 
Tawney explains:

No one complains that captain give orders and that the crew 
obey them, or that engine-drivers must work to a timetable laid 
down by railway-managers. For, if captains and managers 
command, they do so by virtue of their office, and it is by virtue 
of their office that their instructions are obeyed. They are not 
the masters, but the fellow-servants, of those whose work they

44. Id., p. 214, para 407; d. 434, para 848; p. 530, para 1039.
45. Tawney, op. cit., p. 56.
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The real importance of directive principles is that they contain 
positive obligations of the state towards its citizens. These 
obligations are of revolutionary character and yet are to be 
achieved in a constitutional manner. Herein lies the real value 
embodying these principles as an integral'pardof the Constitution. 
The future of Nigeria as a Federal Republic, and her constitution

46. Tawney, op. cit., p. 113.
47. Proceedings, op. cit., p. 353, para 685.

direct. Their power is not conferred upon them by birth or 
wealth, but by the position which they occupy in the produc­
tive system, and, though their subordinates may grumble at its 
abuses, they do not dispute the need for their existence.46

We have reached a point in history where the process of transi­
tion from a nineteenth century capitalist order to a social and 

economic order that we call welfare state is unavoidableThe essence 
of the welfare state resides in the manner in which production is 
organised, in the manner which inspires the public control and 
planning of the economy. Directive principles represent such a 
thinking in our system of government. Keeping in view the present 
state of the economic progress and economic resources available, 
they have been made non-justiciable. As one member in the Con­
stituent Assembly remarked the country is not ripe'47 to make them 
enforceable; he was referring to the state of the economy. With the 
new vista of economic progress and with new conceptions of 
social relations and social obligations growing side by side with the 
old patters and gradually driving them out — the new revolutionary 
changes in social, economic, and political patterns’provide an op­
portunity for converting them into enforceable obligations on the 
part of the state. The same broad development occurred in all in­
dustrialised countries through many variations where the state has 
assumed the paternalistic system of government.

If and when directive principles become outdated they can be 
suitably amended or altogether abolished. However, by the time 
Nigeria reaches the stage when directive principles are no more 
required except as a token or symbol of or expression of noble 
ideals, Nigeria will have benefitted greatly by directive principles 
and economic democracy will have gone deep into roots of soil. 
They would have become part and parcel of Nigerian heritage 
existing as habits rather than creed. They instil the fundamental 
value of a stable order and a dynamic economic system, showing 
the genealogy of progress and aspiration of generations, their toil 
and sweat. The future will take care of itself if the present is built 
on solid foundations.
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Having directive principles in the Constitution is regarded as 
a constant reminder to the authorities or to the people seeking 
positions of authority that their goal is set towards which they are 
obliged to work. Their powers are conditional on their performance 
of these obligations. If they fail in their charter of obligations, they 
will be rejected at the polls. A member of the Constituent 
Assembly remarked:

expressing and aspiring as a welfare state, will depend upon how 
the nation uses these objectives and principles of welfare state to 
suit the demands of society.

The introduction of the directive principles into the Constitution 
is a new innovation that makes the Constitution an ornamental 
piece in the constitutional history of Nigeria. But there is another 
aspect of this ornamental character - the degree of slow 
progress towards realisation of welfare state if directive princi­
ples are kept in the present form in the Constitution. The question 
of social welfare state, the idea of establishing complete 
environmental equality in respect of the conditions of health, 
education, and social security, shall be carried forward year by 
year. The Constitution makers have failed to realise this. These 
laws of peace will become laws for new wars at the type of 
elections since everybody will be carrying the corpse round his 
neck.

The Constitution makers are most impressed by the European 
paternalistic system and tried to introduce the same into Nigeria, 
but they fall short of the means of implementing them. Despite 
the sympathies for equality, the means envisaged are too remote 
to be of any practical value. The basic justification of having 
directive principles can only be that they secure to everyone the 
means of subsistence, decent subsistence. Their mere existence 
on the statute book as a goal to be achieved is of little solace to a 
poor man. Their non- justiciable character is the main stumbling 
block towards the realisation of a welfare state. As a member of 
the Constituent Assembly remarked:

You cannot talk of a welfare state on the pages of the 
newspapers.'18
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Now, the electorates are awake. They watch the govern­
ment and, in the end, within four years, the government has to 
come to the people. The people would then wish to know if 
that government has been guided or whether it has worked 
conscientiously by the Fundamental Objectives and Directive 
Principles of State Pc.icy? I believe... that coming to the elec­
torate is the mam check on government to ensure that they 
follow the A-ishes and desires of the people.49

Sut to see whether the authorities do perform their duties and 
tak -t assess-e-t after hour yeers is too much of a wait and within 
r’st o~- oc or.e e,=- 5ee a ge-erat'cn begc-g s_osste-ce.
" s w eea — acc -- —ed E rty a~z therefore g-owing 

. s.'.-te-ta-; t-_$ ad :• *a — - t~e _s=-_ -ess =*: —ea-ng of
- .e :-x:s -av - the whole syste— of

s cw oeve tc~ert c'ccess z~ tre z
Z ' — ' - t~e • ews expressed bv a r-e-
- "s' . are to be stated:

~-r -~erz=i atawcr.es are 2 set of gcaa z—.= =-c 
•ev are me organ s -z z" -

. : es zr me state s run. They also defined
cowers and ngnts of government and citizens but also me * 
■esporsic -es ; consider these, therefore as ver. -rpc-j-t 
and should comprise the bacx-oore of tne Constitution ~ - e
ron-just:c.=c :ry of these provisions makes nonsense cf = • 
inclusion in the Constitution... Why cannot a man c^a - 
hs unequa treatment in a few court7 What happens ’• s=. *': 
head of Government refuses to take measures to ref e:: 
Federal character of Nigeria? Sha1 we wait for f .e years be*':'e 
we seek redress at the polls7 It she- d be posse, e to ta- - — 
to court.®

It is doubtful that the directive principles shall serve as a 
constant reminder to the politicians, since they know . / to play 
on the intelligence of the electorates by appealing to ethnic and 
religious sentiments. A member of the Constituent Assembly 
aptly put it:

I doubt if there is any country in the wor 0 -
tive principles have served even as constant re— roe's 
government of the day. I think it will be mak ng a augh 
stock of the Constitution to put these laudat-.e object .es :' 
to honour them in their preacn 51

Federalism is legalism. Judicial development of law is a .ery 
slow process. Judges by profession and nature are an aristoci atic 
class since they form the upper strata of society. The development 
of law where a judge has to support the cause of the poor is very 
slim. The slow development of welfare ideas in the early twentieth

49. Proceedings, op. cit., p. 258. para 495. Austin, op. cit., p. 78.
50. Proceedings, op. cit., p. 191, para 362.
51. Proceedings, op. cit., p. 258, para 495.
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society to whom i.mu in am ilm only Inipiiiihii |u>i-p. • Hn.ir plbjlu 
This matter wuti pul with intulmii liy I uni In- u> • miimi vvl<« •> 
he stated:
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Thus, if the development of direr- 
practice is left in the hands of jud- 
b« frustrated due to slow implement
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RULE OF LAW UNDER THE CONSTITUTION

OF NIGERIA
We are servants of the law in order to be able to be free.
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1. R.M. Maclver, The Modern State (London: Oxford University 
Press, 1964) p. 264.

This tenet of constitutional jurisprudence is the very soul of con­
stitutional law. It is a concept that has been examined and debated 
over the years but the misfortune is that the usual discussion over 
the rule of law are often superficial and concerned with 
generalities, more sentimental than legal. The stake of the state and 
society in the rule of law is serious and great. Realising the para­
mount importance of the concept, let us give it a less abstract 
character.

When the fathers of the American Constitution proclaimed that 
their constitution is establishing Governments ol laws and not of 
men, they were merely restating in essence the variant of the ancient 
principle of Aristotle regarding rule of law as applied to constitu­
tional jurisprudence. In thirtheenth century Bracton gave expres­
sion to the view that the rulers themselves were subject to the law of 
the land. Blackstone’s Commentaries carry almost an implicit 
assumption in favour of the rule of law. These writers, however, 
based their ideas on natural law philosophy. Dicey while explaining 
the concept of rule of law propounded the practical effects and 
gave detailed and concrete expression to the concept.

The very idea of rule of law implies that laws are more often 
obeyed than violated, for if this were not the case we should have to 
speak of lawless behaviour rather than of a legal order. Thus to 
identify rule of law with public order is to give too broad a defini­
tion of rule of law since anarchy in time of peace is a rare and tem-

Cicero.
Kant in his famous Categorical Imperative states — So act that 

the law of thine action were to become by thy will the law universal. 
What is right for me, must be at the same time right for all others to 
whom the same alternatives under the same circumstances are 
presented. The logic of law leads to an objective imperative of a 
similar nature. This principle ensures the “rule of law” as a high 
tenet of constitutional jurispredence. Maclver states:

Its acceptance enables us to interpret government as an 
organ of society, an agent empowered to work in appointed 
ways, owing a derived authority and a delegated might, no 
longer the mast of the state.1
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la. H.R. Khanna, “Rule of Laws”, (1977) 4 S.C.C. p. 12
2. A.V. Dicey, Introduction to the Study of the Law of the Con­

stitution (London: MacMillan, 1959) p. 202
3. Id

The rule of law means equality before the law or the equal 
subjection of all class to the ordinary law of the land ad­
ministered by the ordinary law courts.

It ensures the government of laws rather than government of 
men. No one is above the law. The still more practical effect is that 
officials and administrators like the private citizens are under the 
duty to obey the same law — law is no respector of persons, 
privileges, and positions. Dicey was very critical of the French

porary phenomenon. Rule of law is not to be understood as a rule, 
but a statement of principle that law rules or ought to rule, and 
connotes the general supremacy of law. In this sense it can be said 
that rule of law is an actual state of society when law rules. Rule of 
law does not depend merely upon the courts and the law enforce­
ment agencies. Rule of law needs a general climate of order and 
discipline. It postulates an attitude of mind according to which the 
bulk of population is inclined to obey the law and act in accordance 
with it irrespective of the fact whether the law enforcement agencies 
are on the watch J a

Dicey referring to this practical and concrete expression, at­
tributes three meaning to the rule of law.

Dicey states:
The rule of law means in the first place, the absolute supremacy 
or predominance of regular law as opposed to the influence of 
arbitrariness, of prerogative, or even of wide discretionary 
authority on the part of the government... a man may be 
punished for a breach of law, but he can be punished for 
nothing else.2

It ensures the supremacy of law and the supremacy of legal pro­
cedure.

No one should be adversely affected by the government except 
for an infringement of the law clearly established and also that the 
courts should be available for every one who might feel aggrieved 
by the action of the government or anyone else. No one is to suffer 
in body or goods except for a definite’lireach of law established in 
the ordinary legal manner before the ordinary courts of law. The 
rule of law is, therefore, the supremacy of courts over the 
supremacy of the government.

In his second meaning of the rule of law, Dicey states:
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system of administrative courts to judge disputes between officials 
and citizens.4 Though Dicey’s criticism appears unsound if one 
studies the actual working of the French courts, but his emphasis 
on equality before the law served to stress the fundamental liberties 
of the citizens. It shows his concern about fundamental liberties 
and his stress on constitutionalism.

Dicey’s third meaning of the rule of law is based on individual 
rights vis-a-vis constitutional provisions, and he states:

The ‘rule of law’... may be used as a formula for expressing 
the fact that with us the law of the Constitution, the rules which 
in foreign countries naturally torm part ot the constitutional 
bode, are not the ca use but the consequence of the rights of 
individuals, as defined and enforced by the courts; that, in 
short, the principles of private law have, with us, been by the 
action of the courts and parliament so extended as to determine 
the position of the crown and of its servants; thus the Constitu­
tion is the result of the ordinary law of the land.5

4. Sir A. Denning, Freedom Under the Law (London: Stevens & 
Sons, 1949) pp. 77-78

5. Dicey, op. cit. p. 202
6. W. Friedman, Law in a Changing Society (Harmondsworth: 

Penguin Books Ltd, 1972) p. 500.

Dicey’s emphasis in his third meaning of the rule of law that in 
England, the legal rights of the British subject such as freedom of 
speech, freedom of person, and freedom of property are secured 
not by guaranting rights in a formal constituional code but by the 
operation of the ordinary remedies of private law available against 
those who unlawfully interfere with his liberty of action, whether 
they be private citizens or officials. Free access to the courts of 
justice and a remedy for every wrong are the direct practical results 
that follows from this meaning of the rule of law. Law is a process 
and this meaning of the rule of law gives such a dynamic idea that 
law is never static but always seeks new horizons with the progress 
and changes in human society.

Dicey’s formulation of the rule of law is no longer acceptable 
because of modern developments. Dicey’s rule of law, in a purely 
form sense, equates the rule of law with the absence not only of ar­
bitrary executive power but it also excludes the existence even of 
wide discretionary powers on the part of the government. Rule of 
law in a purely formal sense of Dicey can qualify even a most 
tyramcal rule.6 But in modern democratic societies the idea of rule 
of law carries with it the idea of social justice which enshrines the
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philosophy that liberty is necessarily secured through economic 
euality.7 (such an idea one finds in Chapter II of the Constitution 
of Nigeria). Because of emphasis on the idea of social justice in 
modern societies, it has become difficult to give definite contents to 
the rule of law as Dicey did.

Friedman while commenting on Dicey’s stereotyped meaning of 
the rule of law states:

164-168.
8. Friedman, op. cit. pp. 501-502
9. Constitution of Nigeria, Section 41

(Hereinafter all reactions refer to the Constitution of Nigeria
1979) ’

10. section 39
11. section 36.
12. section 37
13. section 38
14. section 40

The difficulty, however, is that to give to the “rule of law” 
concept a universally acceptable ideological content is... dif­
ficult. .. To some, the rule of law means a minimum of ad­
ministrative power, Oven if it entails the sacrifice of good 
government, whereas to others it means, on the contrary, 
assurance by the state to all of minimum standards of hving 
and security.8

The Nigerian Constitution embodies and enshrines the basic 
principles of the rule of law to ensure progression and stable socie­
ty. Chapter IV on the Fundamental Rights guarantees the crystalis- 
ed principles of the rule of law. Equality before the law or equal 
protection of the laws, which is the basic doctrine of the rule of law 
is provided in the very conception of fundamental rights which are 
guaranteed to all persons ubject to certain restrictions in the in­
terest of defence, public safety, public order, public morality, 
public health, and for the purpose of protecting the rights and 
freedom of other persons.9 Discrimination against any citizen on 
the ground of a particular community, ethnic group, place of 
origin, sex, religion or political opinion is prohibited111 to ensure a 
common rule of law for all citizens. Generality of law is the essence 
of justice. The basic freedom of speech and expression,11 of 
peaceful assembly and association,of free movement, residence 
and settlement1^, of acquisition, holding and disposal of proper­
ty14, are guaranteed by the Constitution. These provisions are an 
acknowledgement of the rule of law. Similarly other tenets of rule
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15. section 32
16. section 32.
17. section 32
18. section 42
19. section 6(6) (C).

While the basic concept of fundamental rights recognise and 
represent the integral part of the rule of law in Nigeria under the 
Constitution, its Fundamental Objectives and Directive Principles 
of State Policy do not form part of the rule of law because they are 
not enforceable by any courtJ^ All types of taxation and other 
money matters are regulated by law made by the National 
Assembly or the House of Assembly of a state. Thus the old dictum 
of the times of Locke — No taxation without legislation is recognis­
ed under the Nigerian Constitution. This feature of the rule of law

of law such as protection from ex post facto laws, double jeopardy, 
and self-incrimination are guaranteed by the Constitution. *5 Life 
and personal liberty are guaranteed by providing that no person 
shall be deprived of the same except according to the procedure 
established by law J® Protection against arrest and detention 
within limits, a foundation of the rule of law, is provided in the 
Constitution J? Similarly Constitution guarantees the right to 
move the courts by appropriate proceedings for the enforcement of 
fundamental rights J®

Although these rules are formally embodies in constitutional 
provisions, it is submitted that they form part of the rule of law. 
Dicey’s third meaning that the British Constitution is a result of the 
rule of law does not make any difference for when Dicey was 
writing, most of the British Constitution was unwritten and the rule 
of law in British Isles can certainly be said to be part of the unwrit­
ten Constitution of Great Britain. Whether constitution is the result 
of the rule of law or the rule of law is the result of the constitution, 
may be a relevant question on legal history and legal evolution, but 
its effect is the same so far as operation of the rule of law is con­
cerned. Constitutionally guaranteed rule of law in the modern con­
text is just as effective, as a rule of law under the ordinary law or 
the common law of the land, and perhaps more effective at least in 
the theoretical sense. The recognition of these principles of the rule 
of law in the present Nigerian Constitution can also be said to be 
the result of the legl history in Nigeria. For instance, the Principle 
and procedure for Habeas Corpus, procedure for arrest and deten­
tion in accordance with the procedure established by law were part 
of the rule of law in Nigeria, long before the present Constitution.
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is very important in modern democratic societies. This law can 
always be tested in the court of law, subject, however, to certain 
constitutional or statutory exceptions.20 Similarly freedom of 
trade and commerce through out Nigeria is a part of the rule of law 
under Schedule 2, item 61 of the Constitution. Any law made by 
the National Assembly in this respect is always open to be tested in 
the courts.

Growing complexities of modern states and their methods and 
techniques of government and administration are the cause of the 
present twilight of the rule of law — growing complexities of social 
relations, recognition of new rights, re-structuring of the economic 
life of the society all form the basis of legal development, have ef­
fected the notion of the rule of law. Every legal institution as part 
of the social function, thus, represents a part of the organised legal 
order. As Pound states:

We do not base institutions upon deducation form assumed 
principles of human nature; we require them to exhibit prac­
tical utility, and we rest them upon a foundation of policy and 
established adaptation to human needs.-'

No country can escape this growing mechanism with such 
developments whose causes are to be found in changing social con­
ditions, and thus changes, or one may call decline, in the concept of 
the rule of law as understood in the days of Dicey. Nigeria is no ex­
ception. While a citizen is subject to the ordinary laws, he may also 
be subject to the special laws affecting special situations and en­
forced by special tribunals. This is not to temper with the ordinary 
course of law but to deal with special situations to accommodate 
the changing social needs.22 The armed forces are subject to the 
military laws23 in addition to the ordinary laws of the land and of­
fences against military laws are tried in court martials with their 
own procedure and rules. For discipline, speed, and efficiency this 
departure from the conservative meaning of the rule of law is 
necessary. Many special tribunals and courts outside the ordinary 
or constitutional laws of the country operate in Nigeria like In­
dustrial Tribunals, and other special courts for the special crimes 
and offences which are being created by new laws and by new

20. section 77.
21. Pound, “Mechanical Jurisprudence”, Col. L.R. 1908 p. 609.
22. section 161.
23. section 198 (4)
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statutes.24 In addition there are many domestic tribunals operating 
in professional bodies of law,25 medicine, chartered accountants 
and others where they have their own special forms to administer 
their special rules, ethics, and conduct with disciplinary powers to 
control the rights of members and to admit and expel them. In the 
light of these facts, which are familiar in the legal systems of 
modern constitutional democracies, the whole legal system may be 
seen as within the changing conception of the rule of law.

The traditional notion of the rule of law has always condemned 
discretionary authority in government departments or public of­
fices. That was the traditional thinking which Dicey approved. But 
this notion of the rule of law is not much in vogue, and the change is 
due to the change in the functions and obligations of the modern 
state. The functions of the state in traditional jurisprudence were 
preservation of law and order, protecltion from foreign invasion, 
and the erection of works of public importance from which an in­
dividual would never get profit.But this picture has changed to­
day. With the change in the political concept of the state, the state 
nOw being a welfare state, there is a change in the concept of the 
rule of law. The modern state in its welfare mission of service 
necessarily regulates national life in diverse ways and in spheres 
that were formerly regulated as outside the pale of the activities oi 
the state. As Friedman states:

That the state today exercise a degree of control over the in­
dividual for exceeding, in scope and intensity, that of any other 
period in history ... It has taken over many responsibilities 
formerly confined to the family, or it has added new duties 
which take the individual out of the family nexus ... The state 
has taken over vast responsibilities in the field of employment; 
statutory minimum standards of wages and of conditions of 
work, unemployment insurance and old-age pensions; 
workmen’s compensation or industrial insurance; and the of­
ficial protection of collective labour agreements.22

This has changed the concept of the rule of law; and it has been 
recognised, as Nkrumah states:

that the rule of law is a dynamic concept for the expansion 
and fulfilment of... not only ... civil and political rights of the 
individual in a free society, but also to establish social,
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economic, educational, and cultural conditions under which 
his legitimate aspirations and dignity may be realised/

The result is that discretionary authority in every sphere has 
become inevitable. For instance, the whole field of delegated 
legislation has its basis in the discretionary powers of the delegatee. 
Laws today are common prodiving for state acquisition of private 
property.29 In many spheres of statutory legislation a vast body of 
administrative laws is growing up where administrative tribunals 
and administrative officers have to perform judicial or quasi­
judicial duties, which in by-gone days used to be performed by the 
orinary courts of the land under the ordinary law of the land. Many 
judicial issues affecting private rights are today decided not by 
courts of law but by administrative tribunals, government depart­
ments or even by ministries. The increasing complexity of modern 
states, the growing emphasis on the social rather than the in­
dividual goods, and the resulting necessity for government in­
tervention in almost all fields of human endeavour have inevitably 
resulted in far wider discretionary powers being given to executive 
and administrative officials. The sweeping accountability of of­
ficials to the courts of law when the legality of their acts was in 
question has had its scope somewhat diminished by the grant of 
wider and more general legal powers, and this has tended to a 
limited degree to remove the acts of the officials from judicial 
scrutiny. Despite this modification the rule of law remains a car­
dinal principle of the Nigerian Constitution and a sturdy bulwark 
against abuse of power.

From this follows many immunities from ordinary laws and pro­
cedure, and public bodies and officers,30 enjoy many privileges 
given by statues which immunities and privileges are not available 
for redress of wrongs committed by private citizens. As certain pro­
tections give by the Constitution to the President and the gover­
nors.’1 Corry and Hodgetts while commenting on privileges and 
immunities and thus narrowing down of the rule of law, states:
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For a long time now, parliament has been granting to of­
ficials special powers to take action not justified under the or­
dinary law, and it has been limiting the right of the citizen to 
have the actions of officials scrutinized by the judicial power. 
Yet there has been no general removal of officials from judicial 
surveillance, and it remains true in most cases that anyone who 
asserts that he has been wronged by the action of a govern­
ment official can bring that official before the courts of law to 
answer for his conduct. The official may justfiy himself by 
pointing to an act of parliament which gives him a special 
privilege to do what he has done. But he cannot turn aside the 
complaint merely by asserting an exalted official status and an 
inscrutable executive expediency in what he has done. Thus 
state can throw away the conscript’s life but it cannot conscript 
him in the first instance on the pleade of high policy or public 
expediency except as supported by law sanctioned by parlia­
ment. The rule of law, although qualified today by the grant of 
special powers to officials, remains as indispensable instrument 
for ensuring that government remains servant.

An independent judiciary is an indispensable requisite of a free 
society under the rule of law. Justice Raina states:

Rule of law and independent judiciary go hand in hand. You 
cannot have rule of law without an independent judiciary. If 
the judiciary is not independent or in other words is subservient 
to the executive authorities in power, it is bound to have greater 
regard for the wishes of the authorities than for law and justice 
and as such would not be able to do justice between man and 
the state. It is for this reason that in almost all countries which 
have adopted the democratic form of government ... a good 
deal of importance is attached to the independence of the 
judiciary.3’

The rule of law lays down limitations on tne authority of the 
government but somewhere and somehow within that government 
itself some institutions must be given the authority to articulate and 
to enforce those limitations, and here the courts are the mainstay of 
the rule of law. What is essential in issue is the making of the ex­
ecutive subordinate to the judiciary in all points concerning judicial 
decisions where the judgment of the executive is questioned by a 
private citizen. In that sense, the doctrine of separation of powers 
enshrines a paramount truth.Unless this type of independence of 
judiciary is maintained, the executive will always have an unlimited

32. J.A. Corry & J.E. Hodgetts, Democratic Government & 
Politics (Toronto, 1959) p. 96.
B.O. Nwabueze, Constitutionalism (London: C. Hurst and 
Company, 1973), p. 35

33. S.M.N. Rama, Law Judges and Justice (Indore: Vedpal Law 
House, 1979) p. 131.

34. section 4, section 5, section 6.
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advantage over other organs of government and against the private 
citizens. Again to ensure the independence of the judiciary section 
4(8) states that no law shall be enacted that ousts or purports to 
ousts the jurisdiction of a court of law or of a judicial tribunal 
established by law. Sidgwick states:

The importance of judiciary in political construction is 
rather profound than prominent.... in determining a nation’s 
rank in political civilisation, no test is more decisive than the 
degree in which justice, as defined by the law, is actually realis­
ed in its judicial administration, both as between one private 
citizen and another, and as between private citizens and 
members of the government.

It is, thus, clear that an independent judiciary is fundamental to 
the establishment of the rule of law.

When the existence of a state is at stake, no constitution will ever 
enact that the executive cannot interfer with the normal course of 
the rule of law. It is urgent in such circumstances that the power of 
the courts are effected and their functions and procedure are 
limited so as to give “necessary” meaning to the rule of law. Under 
section 41 such a deviation from the rule of law is effected so as to 
allow a derogation from fundamental rights in case of emergency 
declared under section 265 of the Constitution of Nigeria. Though 
one can say that such a derogation itself is a rule of law since it is 
provided in the Constitution and is not an arbitrary power enjoyed 
by the executive. But it is beyond the perview of the courts to 
review such an executive policy. To a conservative writer such a 
limitation on the power of the courts is a derogation from the tradi­
tional meaning of the rule of law.

It is said that eternal vigilence is the price of freedom. This 
vigilence is a part of the rule of law.36 The courts are charged with 
natural vigilence in a constitutional democracy. They expect that 
subjects and citizens in a democracy would be vigilant not only to 
protect their private rights but also to protect public rights and 
liberties. Laws and courts are the custodians to express such 
vigilence. Rule of law is infringed by secret vigilence which have not 
the publicity and the opennes of public laws and the courts of the 
land.Secracy defeats democracy and the public administration of 
public and private laws. Its next step is spying and secret espionage 
followed by secret police and underground informers.

No constitution ever enacts a static philosophy; it is made in 
terms of what life is meant to a nation. For no system can stand on
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its own feet unless it is based on the ever growing and changing 
mileau of society. It is dynamic and progressive, responsive and its 
great virtue is flexibility. So is the concept of the rule of law which 
is the soul of the constitutional law. It is not a static concept; nor 
even, in modern times, it is a limited concept. In modern constitu­
tional democracy the rule of law has fourfold implications: 
freedom of mind and conscience; personal freedom; justice bet­
ween man and man and between man and the state; and the 
power of the executive and the legislature.37

Personal freedom is a dominant primary concept of the rule of 
law. It includes freedom from arbitrary arrest and unreasonable ar­
rest. It includes freedom from oppression and torutre. Section 31, 
section 32, section 33 of the Constitution of Nigeria secures a per­
son in his life, dignity, and liberty — three strands of social living. 
Section 33 protects a person against Ex Post Facto laws, double 
jeopardy, self-incrimination, arrest without warrant information 
on the grounds for such arrest, grants the right to consult and be 
defended by a lawyer of ones choice and require an arrested per­
son’s production before a court of law within a reasonable time of 
his arrest. Personal freedom is safeguarded by the most famous 
writ of Habeas Corpus.

Freedom of mind and conscience is guaranteed by such freedoms 
as freedom of speech^, freedom of religion,’9 freedom of 
organisation 40 freedom of private and family life,4* freedom of 
movement,42 freedom of discrimination,42 and freedom to hold 
and dispose of property.44 But many of these freedoms are subject 
to restrictions4' on the basis of public policy with the ever changing 
needs of society. So long as these restrictions are properly exercis­
ed, they are themselves the safeguards of freedoms. The freedom of 
the individual has to be balanced with his duty, for every one owes 
a duty to the society of which he forms a part. The individual can­
not demand from society unless he also contributes to society. 
These freedoms are, nevertheless, fundamental freedoms to the 
fullest extent. These are regarded fundamental vis-a-vis the in­
dividual and the state since the growth and development of both is 
inclusive.
37. See generally, Lord Denning, opp. cit.
38. section 136
39. section 35
40. section 37
41. section 34
42. section 38
43. section 39
44. section 40
45. section 41
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The rule of law, however, in the great sphere of justice between 
man and man, and between man and the state has acquired new 
significance and new dimensions in modern jurisprudence. The rule 
of law in favour of freedom of contract and freedom of property 
and their sanctity have now been saddled with increasing social 
responsibilities — a product of growing social consciousness. As 
Ihering states:

All rights of private law, even though primarily having the 
individual as their purpose, are bound by regard for society. 
There is not a single right in which the subject can say, this I 
have exclusively for myself, I am lord and master over it, the 
consequences of the concept of right demand that society shall 
not limit me.47

The judges of the last century failed to see through social changes 
and had not realised the incorporation of social developments into 
legal institutions.48 They were over-awed by the sanctity of private 
property and unqualified private right of property. In fact, that is 
the rule of law to which they were born, to which they were trained, 
and which they were supposed to administer.4^ Rights of the in­
dividual were the dominant part of the rule of law. As the in­
dividualistic view of institutions fades before the growing recogni­
tion of the corporate nature of society, implying a loss of in­
dividuality, also implies the depreciation of the santity of private 
property. With these development, the idea of private right were 
mixed with social responsibilities. Friedmann expressing such a 
change from individual rights to social responsibilities states:

Political and legal ideology partly prepared and followed the 
general increase of public responsibility in social and economic 
affairs, by putting ever greater emphasis on social in­
terdependence, responsibility, discipline, and duty, rather than 
on individual rights and freedom of economic competition ... 
From the end of the nineteenth century onwards legal theory, 
as well as the trend of legislative and judicial development, 
emphasized the limits of property rights, and stressed more and 
more the duties of the individual towards his follow-citizens 
and the community; the same time jurists boldly denounced the

46. See generally, Friedman, op. cit., ch. 3.
47. R.V. Ihering, Law as a Means to an End, trans, by I. Husik 

(New Jersy: Rothman Reprinters Inc., 1968) p. 396
48. F. Frankfurter, “Property and Society”, in Science and Social 

Change, compiled by J.E. Thornton (Washington: Brookings 
Institute, 1939) p. 446.

49. Id., p. 448.



notion of individual rights altogether and knew nothing but 
"the right to do one’s duty.”50

The idea of duty in relation to right of property was concep­
tualised in terms of the social purpose of property. The duties, 
rights, obligations, and responsibilities of property and contract 
gained recognition in the sphere of the rule of law. All this is 
reflected in the Laws of Nigeria.51 Freedom of property right is 
subject to public policy as prescribed by law. The property is liable 
to compulsory acquisition, though subject to just compensation. 
Sanctity of private property have yielded place to the rights of col­
lective bargaining especially under labour laws.52

Many news tribunals53 and growing administrative law are com­
peting with the ordinary courts of the land and the ordinary law in 
dispensing justice in the state. To that extent the ordinary rule of 
law has been infringed but the rule of law that includes condition 
that wherever any form of conduct is emenable to legal control, in­
dependent of executive interference, it is not a violation of the rule 
of law. The rule of law is. thus, not violated by a system which 
establishes tribunals to administer substantial and crucial justice in 
significant fields of rights between man and the state that these 
tribunals should be independent of the executive. The in- 
denpendence of these tribunals is assured if the executive board 
establishing these tribunals grants a riaht of appeal on a point of 
law to the superior courts of the land.54 For in that extent the law 
which the tribunals will apply will be the law laid down by the 
superior courts and not by the executive.55

The rule of law determines how the power is to be exercised, that 
is, it serves as an antidote to power and its abuse since absolute 
power corrupts and absolute power corrupts absolutely. The state 
officials exercising executive power do not realise the limits of their 
power and think of the laws unto themselves; though, of course, 
not every unauthorised act may have to refer to the office-holder’s 
belief, officials can also make mistakes about what they are to do. 
Lord Denning while commenting on the executive power writes:

Its influence is so insidious that he may believe that he is ac­
ting for the public good when, in truth, all he is doing is to

VV. Friedmann, World Revolution and the Future of the West 
(London: Watts & Co., 1942) pp. 77-78.

51. The Land Use Decree 1976
Capital Transfer Tax Act, 1979.
Price Control Act, 1977.

52. Labour Act, 1974.
53. Trade Dispute Act, 1976, section 15.
54. Maclver, op. cit. p. 265.
55. Lord Denning, op. cit., pp. 92-94
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assert his own brief authority. The Jack-in-office never realises 
that he is being a little tyrant.

What, essentially, is here in issue is that the paramount role 
or tne judiciary and the rule of law is that the powers ot the ex­
ecutive are used properly, honestly, reasonably and in an articulate 
manner for the purposes authorised by the National Assmbly and 
the House of Assemblies and not for any ulterior purposes. Lord 
Denning on the problems of the executive powers states:

The problem before us today is not so clear-cut. It is more 
subtle, as is to be expected in more complex society: but it is in 
principle the same and it must be solved by the courts and not 
by a civil war. For to-day the executive have great powers over 
the lives and property of every one of us. No one will dispute 
that the power exist, for parliament has granted them, but the 
question is what remedy the courts provide if they are misused 
or abused.

This is the greatest challenge to the rule of law in modern times 
since the delegation of legislative powers to the executive is in­
dispensable. 5° in modern times it is not only an increase in ex­
ecutive power but the extension of this power that brings a citizen 
in direct conflict with the state —it produces a direct conflict bet­
ween the rights of an individual and the state. For example, power 
given to the police officer for arrest without warrant,^9 or powers 
given to the enforcement officer for realising Capital Transfer Tax 
and thus to distrain the property of the given person without 
authority from the magistrate.60 Modern statutes grant these 
powers and enforcement officers ‘jack-in-office” becomes a 
master of the householder and shopkeeper to inspect and order for 
the production of his good. Sometimes these statutes saddle these 
powers on enforcement officers that a mere department incharge’s 
authority is enough to carry out search and seizure (as under sec­
tion 24 of the Capital Transfer Tax Act 1979). In such cir­
cumstances these statutes surpass the powers even those of police 
officers (one can compare section 9 of the Public Order Act 1979 
with section 24 of the Capital Transfer Tax Act 1979). These enor­
mous powers are not always exercised reasonably and individuals 
often assert that powers have been exercised in some abusive, im-
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proper, or negligent manner to his detriment. In such a case there 
is no tyranny like this. To remedy this defect in all modern states 
which subscribe to the principle of rule of law have found it 
necessary to develop rules of administrative law which enable 
either the ordinary courts of law or some special tribunals or of­
ficials (like Ombudsman) to exercise supervision over the ad­
ministrative or quasi-judicial functions of the executive in all it bran­
ches.

Administrative justice is not necessarily a form of justice. In 
modern complex governmental system administrative justice has 
been indispensable. But what is here in question is not the use of the 
powers but the misuse of them. No one for a moment can dispute 
the policy of delegating power to administrative agencies which is a 
matter for the legislature to decide. What the rule of law insists is 
that these powers and their mechanism must be exercised genuine­
ly for the purposes conferred by the legislature. If these powers are 
exercised in an abusive and insidious way, beyond the purpose and 
limits of the statute, the courts and the process of law should be 
able to effectively interfere. Similarly Pound finds fault with the 
legislative justice which is not a form of justice and is open to 
abuse. According to Poundal legislative justice has the following 
infirmities:

Legislative justice is unequal, uncertain and capricious. 
Legislative justice shows the influence of personal solicitation, 
lobbying, and even corruption far beyond anything. Legislative 
justice has always proved highly susceptible to the influence of 
sentiments and bias.

Legislative justice is purely partisan or political. Finding the 
defects in both administrative and legislative justice, Pound^^ men­
tions four threats to the rule of law:

The tendency to decide without a hearing or without hearing 
the necessary parties or by mere appearance of a hearing: the 
result having been pre-determined.

The tendency to make determination on the basis of con­
sultation with witnesses in private or of reports not divulged 
and which the affected parties had no opportunity to refute or 
explain.

To make such determination without a basis of dependable 
evidence of rational probative force.

The .widespread tendency to set up and give effect to 
policies beyond or even at variance with the statute or the 
general law governing the action of the administrative agencies 
exercising these powers.

61. R. Pound, Jurisprudence (Cambridge (Mass) West Publishing 
Co., 1959) Vol. II pp. 397—402.

62. R. Pound, Justice According to Law (New Haven: Yale 
University Press, 1959) p. 65.
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It must be obvious to all that the rule of law will not govern 
us unless we have a fierce and burning determination that it 
shall do so. It is not enough that those of us here today

63. Id.
64. Hobbes, Leviathan (London: J.M. Dent & sons, 1914) ch. 15.
65. Constitution of Nigeria 1979, ch. II

Pound,63 however, offers a remedy by giving preference to 
judicial justice over executive justice. But here one can argue with 
Pound’s preference by making executive justice open to judicial 
review.

The main problem about the rule of law stems from two widely 
held views. One is by philosopher of the seventeenth and eigh­
teenth century that morality is anathema to law; law is a spr­
ingboard for any moral act.°4 To obey law is to obey morality and 
an unjust law is a contradiction in terms. This view, however, 
makes legal systems static since the changes in social, political, 
and economic phenomena of any society creates changes in moral 
values of society which in terms be used by the community to 
judge the existing legal systems. But if legal system is the sole 
generator of moral values, social millieu will become useless in 
which system is to operate. Second view which has its basis in the 
ninetieth and twentieth century philosophy that law is an instru­
ment of social regulations and can be effective only if its contents 
are drawn from a generally held public opinion regarding morals, 
customs, education, political, and social views etc. In fact social 
regulations here include a wide variety of social spectrum. The rule 
of law in the modern welfare states draws its content from the se­
cond view since it is concerned with the fulfilment of social, educa­
tional, and cultural aspirations of the people. For such a rule to be 
ensured and adopted by the courts and the rule of law, the makers 
of the Nigerin Constitution have adopted and provided guide lines 
in the Constitution.

It is for the courts to conform to these guidelines to establish a 
rule of law that is not less wanting for the future of Nigerian socie­
ty.

Again any hope of developing the idea of the rule of law in a 
welfare state and thus preserving the supremacy of both law and 
order and at the same time meeting the aspiration of its citizens, 
depend on the cooperation of citizens of a given state. As Lord 
Widgery stated:
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should realise the importance of its restoration, or that this 
should be pursued by any limited class of people. We must 
somehow make it fashionable to be law-abiding instead of be­
ing fashionable to be smart.66

To attain the cooperation of its citizens, it is evident that the 
state must dedicate itself to providing and preserving the legitimate 
desires of its citizens through wise and appropriate .laws and their 
proper enforcement. If it does not, the rule of law will remain an 
empty concept and the whole business of rule of law will fall into 
disrepute since all fundamental principles derive their authority 
from the people and they are designed to be permanent and stand 
on their footing only if they serve social purpose. Thus the decline 
in active civic participation tantamounts to decline of the rule of 
law.
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